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FOPUONYECKNVE HAY KW

BykoBuoBa MapnHa AnekceeBHa

CTY[ieHTKa MarnucTp TPeTbero Kypca 3ao4Hom hopMbl 06y4veHus rpynnsi 01001761
MarncTepcKor nporpamMmel : I" paxgaHCKoe npaso , CeMeltHOe Npaso
MeXayHapoHOoe YaCTHOe npaso.

FKOpuanyeckunin MHCTUTYT HAY «BenllY»,

(benropopa, Poccus)

3MHKOBCKMIA MaKcnm AnekcaHapoBuY,

[OLIEHT Kaepbl rpaxx4aHCKOro npasa v npotecca

FOpuanyeckunin MHCTUTYT HAY «BenllY»,

(benropopa, Poccus)

Be3HannyHble feHeXHble CpeAcTBa U BaIKOTHLIE LLIEeHHOCTU Kak npeamet [o-
rosopa 3ama

AHHOTauuA

[Mpeobpa3zoBaHme NPaBOBbIX OCHOB HEM30EXHO AO0/IHKHO Obl10 AaTb BTOPYHO
XXW3Hb 3HaYUTENLHOMY YMCY NPABOBbLIX MHCTUTYTOB, B TOM YUC/IE N UHCTUTYTaMm
rpaXkAaHcKoro npaea, MHOIME U3 KOTOPbIX OblM He3acnyXeHHO 3abbITbl Ha Npo-
TSOKEHUN NOCNEAHUX AeCATUNETMIA. B ux uncne HeobXoaUMMO Ha3BaTb U [OroBop
3aiiMa. O6bEKTOM KpeAMTHOIO A0roBopa SBNAOTCA AeHeXHble CPefCTBa, COracHo
MpaxxaaHckoro kogekca P®. CpoK M NOpAAoOK BO3BpaTa AEHEXHbIX CPeacTB
onpeaenatoTca AOrosBopom mnam 3akoHom (n. 1 ct. 810 MK P®). Ycnosue o npea-
MeTe [0roBopa SB/MSETCH CYL|eCTBEHHbIM, MO3TOMY OHO 006£3aTe/lbHO [0/HKHO
ObITb cornacoBaHo ctopoHamu (n. 1 cT. 432 'K P®). Mpu 3TOM B Uy HeobXxoam-
MOCTW 06ecrneyeHns 6e30MacHOCTN NOMYYeHUS AeHEXHbIX CPeACTB 3aeMLLMKOM, a
TaKKe ONTUMM3ALMM pecypcoB 6aHKa, BCe Yalle KpeAuTbl BblAAOTCA MyTeM 3a-
YMC/EHNS CYMMbI KpeauTa Ha 6aHKOBCKWUIA CYET 3aeMLymka. B CBA3W ¢ 3TUM BO3-
HMKaeT BOMpPOC O CYLLEeCTBOBAHUN Be3Ha/IMYHBIX AEHEeXHbIX CPeACTB Kak caMoCTO-
ATeNbHOro 06beKTa rpaXaaHcknx npas. O4HAKO , MPU COCTaB/IEHUN KOMM/IEKCHbIX
[OroBOPOB , Ge3Ha/IMYHbIE [eHeXHble CpeacTBa camu Mo cebe MOryT SABNATHCA
npeamMeTom 3aimMa. Kpome Ttoro CornacHo n. 3 1. 861 'K P® 6e3HannuyHble pac-
YeTbl MPOU3BOAATCA Yepe3 6GaHKM UK UHble KpeauTHble opraHmsaumu. B cBdasn ¢
3TUM B NPOLECCe NepeyncrieHns eHeXKHbIX CPeACcTB CO cyeTa nnaresblumka (3au-
MOAaBLa) Ha CYET MosyyaTens AeHeXHbIX CPefCTB (3aeMLLMKa) MOXKHO BblAeNUTb
YeTblpe MOMEHTA, KaXK/blil 13 KOTOPbIX CTOPOHbLI MOTYT ONpeaeiMTb Kak MOMEHT
npefocTaBneHnNs 3aima. NpaBo CTOPOH [OroBopa CamoCTOSTE/IbHO OrnpefensTb
MOMEHT, C KOTOPOro 3aem 6yfeT cuuTaTbCs BblAaHHbIM, OCHOBAHO Ha MPUHLMNE
cBo6ofbl gorosopa (. 4 c1. 421 TK P®).

MHot0 6bINM NPOaHaIM3MPOBaHbI CYLLECTBYHOLLIME B FOPUANYECKON NUTepa-
Type No3nuum no BbllieyKa3zaHHbIM BOMpPocam € Y4eTOM NoCeAHNX N3MEHEHWA
["paxxgaHCcKoro Kogekca P® B fjaHHOI YacTu. B cTaTbe faHbl peKoMeHAaumm , Ha
4TO HE06X0AMMO 06PATUTL BHUMaHKE NPW UCMOb30BAHUN TPaXKAaHCKOro 3aKo-
HopatenbcTea P® B 0603Ha4YeHHOM cepe , B LieNIAX YCTpaHeHs NPOTUBOPEUMNIA.

OfHMM 13 (haKTOpPOB, 00YCMOBMBLLNX BbIOOP TEMbI UCCNEA0BaHUSA, ABUMIACH
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CTeneHb ee paspaboTaHHOCTU. He06X04MMO NOAYEPKHYTh, YTO B POCCUINCKOWA
HayKe rpaxxfaHcKoro npasa BornpocamM Takoro npaBoBOro MHCTUTYTa, KaK 4OroBop
3aiiMa, He yAensnoch 4OCTaTOMHOro BHUMaHuA. B HacTosLee BpeMsi onpeaeneH-
HbIiA BK/aZ, B M3y4eHMe BONPOCOB A0roBopa 3aiiMa BHEC/IN TaKMe yUeHble, Kak
B.A.Benos, M.N.bparuHckuia, B.B.BUTpsHCKWIA,M 4p BmecTe ¢ Tem, Aasieko He
BCe TOYKW 3peHns YKasaHHbIX aBTOPOB 6eCCrnopHbI, U MHOToe TpebyeT NOBTOPHOIO
OCMbIC/IEHUA C YYETOM HAKOMMBLLIErOCA OMbiTa

OO6bekT 1 npegMeT nccnegoBaHns. O6bLEKTOM MUCCeA0BaHUA ABNAKOTCS
00LLeCTBeHHbIE OTHOLLEHWS, CKNaAbIBatOLLMECA MEXAY YHAaCTHUKaMUN FpaXKk4aH-
CKOro obopoTa no NoBoAy NpeaocTaBeHNs eHEXHbIX CPeACTB U BeLein, onpese-
NNEHHbIX POLOBbLIMU NPU3HAKaMW, Ha YCNOBUAX BO3BPATHOCTM M NIaTHOCTU, OMO-
CpeAoBaHHbIe LOroBOPOM 3ariMa.

[MpeameTOM UCCef0BaHNA ABNAKOTCA NPo6aeMbl rpaxaHCKO-NpaBoBOro
PerynvMpoBaHus OTHOLLUEHWIA N0 LOroBopy 3ariMa, OCHOBHbIE MOOXeHUs CoBpe-
MEHHOW POCCUIACKOI, COBETCKOM, LOPEBO/IHOLMOHHOW LMBUNCTUYECKOWN JOKTPU-
Hbl, FPaXXJaHCKOro 3aKoHoaTeNlbCTBa U CyAeOHOMN NPaKTUKK, NOCBALLEHHbIE 40-
roBOpY 3aiiMa, a TakXKe HEKOTOPbIM APYrnM rpaXKAaHCKO-MPaBOBbIM MHCTUTYTaM.

Llenn v 3agaum nccnegosaHus. Liens HaCcToALLEro nccnefoBaHnsa COCTOUT B
KOMIM/IEKCHOM M3y4YeHUM MHCTUTYTa [10roBopa 3ariMa B cBeTe 0OHOB/IEHHOI 0 poC-
CUIACKOr 0 3aKOHOAATENbCTBA, BbISB/IEHUN W PELLEHNN TEOPETUYECKMX U NPaKTnYe-
CKMX Npobnem paccmaTpyBaeMoro npaBoBOro NHCTUTYTA, U3yYeHUU UcTopuye-
CKOro OnblTa J0rosopa 3arma.

[N 0OCTWXKEeHNA HaMeYeHHbIX Liefel, B HacTosLen paboTe npeanpuHnmMa-
eTCA NOMbITKA PeLleHns cnefyowmx 3agau:

aHa/In3 NoMoXeHW AeACTBYIOLLEro 3aKOHOAATE/IbCTBA Ha NpeaMeT 3akpen-
NeHNs B HEM MPU3HAKOB A0roBopa 3aima, PacCMOTPEHHbIX B TEOPETUYECKO che-
pe 1 OTpaXKaKLWMX ero KPUANYECKYHO XapaKTePUCTUKY; (DOPMYINPOBKA NPeaIo-
YXEHWI NO COBEPLLEHCTBOBAHUIO OTAE/NbHbLIX 3aKOHOMOIOXEHWIA, NOCBALLEHHbIX
pernameHTauum aoroeopa 3aima MeTofonormyeckas 0CHosa 1ccneaosa-

HUA. MeTOZ0/10rM4YecKoi 0CHOBOI MCCNefoBaHKsA NOCNYXUT METOL MaTepuasiun-
CTUYECKOW AnaneKTUKN KaK BCeOOLMIA MeTO/, NO3HAHUS A4eNCTBUTENbHOCTU 1 Bbl-
TeKaroLLMe U3 Hero YaCTHO-Hay4Hble MeTO/bl UCCNef0BaHNS: NIOrMYeCKniA, cpas-
HUTENIbHO-MPaBOBOI Y UCTOPUKO-MPABOBOI METO/ B COYETAHUMN C KOMMJIEKCHBIM U
CUCTEMHbIM aHa/IM30M MCCeAyeMbIX ABMIEHWNIA, METOA aHam3a U 0606LLeHNS 3a-
KOHOZATeNbCTBA M NPAKTUKN ero NpUMeHeHNa 1 Apyrue.

TeopeTunyeckas 1 amMnupryeckas ocHoBa 1ccneosaHmns. B pabote ncnonb-
30BaHbl JeNCTBYOLLME HOPMATUBHO-MPABOBbIE aKTbI.

1. MoHATWE AeHer , BaNOTbl , 6e3Ha/IMYHbIX AeHEXHbIX CPeLCTB.

[eHbrn B cootBeTcTBUM C M. 1 cT. 807 T'K PP MOryT 6bITb 06EKTOM 3aliMa.

[eHbru - 0cobblin BUA TOBapa , KOTOPbIA CNYXXUT , BCEOOLLMM 3KBMBa/IEH-
TOM B UMyLLlecTBEHHOM 060poTe! .CtaTbeit 128 'K PP HafMuyHble feHbIM Kak

1 KommeHTapuit K MpaxgaHckoMy Kogekcy Poccumitckoit depepaumm / Mog pes. T.E. A6oBoi,
A.1O. KabanknHa. M.: FOpainT-U3pgat, 2002.; O6beKTbl rpaXaaHCKMX npa.: MocTaTeinHbli KOM-
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00BEKT rpaxJaHCKMX npaB OTHeCeHbI K BelllaM, 6e3HaInyYHbIe AeHeXXHble CpeAcTBa
- K MHOMY uMmyLlecTBy, a cT. 130 'K P® ycTaHaBNMBaeT, UTO [eHbIN ABNAKOTCS
ABVXXUMbIM UMYLLLECTBOM.

BantoTa - geHeXHas efuHULA ONpeaenieHHON CTpaHbl WUAW TeppuTopum
(O6LepocCcUICKIIA KnaccugmkaTop BasitoT).

OdwmumansHoi BantoTol Poccuiickoit ®epepaumn asnsetcs pybnb (n. 1 cT.
75 KoHcTutyumm P®). IMEHHO B 3TOI BastoTe AO/HKHbI NPON3BOAMTLCA HaNy-
Hble 1 6e3HaINYHbIE pacyeTbl Ha Tepputopun PP B cooTBeTCTBUM cO CT. 140 K
P®. Taknm 06pa3om, no o6LueMy npasuy 06BHEKTOM [AEHEXHOro 3aima BbICTY-
natoT poccuiickne pyonu. OgHako n. 2 ¢t. 807, a Takke n. 2 ¢T1. 140 u n. 3 cT. 317
'K P® ykKa3blBalOT Ha BO3MOXHOCTb MCMNO/b30BaHNA B KayecTBe 00bekTa 3aima
MHOCTPaHHOW BatoTbl MPU YCNOBUW COBMIOAEHNSA OrMpeenieHHOro 3aKOHOM Mo-
psaka. Ytobbl Hagnexawm o0bpa3omM coriacoeartb B OroBope ycrosue 06 06bek-
Te [EHeXHOro 3ariMa, CTOpOHaM HeobX0AMMO YCTaHOBWUTb, B KakoW Ba/toTe -
HaLMOHa/IbHON NN MHOCTPaHHOW - By eT NpefoCTaB/eH 3aeM.

3aMmo/aBel, Bnpase camoCTOATE/IbHO ONpeAenATh Ba/IOTY 3aiiMa, HO C yye-
TOM NpaBWn 1 OrPaHNYeHIA, YCTaHOBEHHbIX 3aKOHOM. 1o 06Lemy npasuny pac-
4yeTbl Ha Tepputopun PD ocyulecTBnsaoTcA B pyonsax (cr. ct. 317, 140 MK P®),
MO3TOMY W 3aeM [O/MKEH ObITb BblAaH B AaHHOW BatoTe. OHAKO B psifie Cny4vaes B
KayecTBe 00beKTa 3aiiMa MOXKET 6bITb Bbl6paHa MHOCTPaHHasA BatoTa.

[Mpy 3TOM HY)XXHO Y4YUTbIBaTb, YTO [OrOBOP 3aiiMa ABNSETCA peasibHbIM
CUMTaeTCs 3aK/NOYEHHbIM TOMbKO Moc/e (akTUYeckon nepefaynm obbekTa 3alima
(n. 2 cT. 433, 263. 2 n. 1 c1. 807 'K P®P). [N03TOMY HE3aBMCUMO OT Ha/INUmNA UK
OTCYTCTBMS B [lOrOBOPE YC/0BMS O Ba/llOTe 3aiiMa CYLLECTBEHHOE 3HaUYeHV e UMET
Ha/imume N cogepykaHne LOKYMEHTOB, YAOCTOBEPAOLWMX (haKT rnepefayn 3aemMLin-
Ky 00beKTa 3aMa (MnaTedXHblX NnopyyeHuin Ha nepevncrieHne AeHeXHbIX CPpeacTB
3aMMO/aBLEM 3aeMLUMKY, PacXOAHbIX KacCOBbIX OPAepOoB, KBUTAHLMIA K NPUXOA-
HbIM KacCOBbIM OpAepam 1 ap.).

[anee Nogpo6HO paccMOTPUM OCOBEHHOCTYM 3aliMa B 3aBMCUMMOCTM OT TuUNa
BblIOpaHHOro 06beKTa npasa : MHOCTPaHHas BatoTa , pybnn , nnéo 6esHannyHble
LLEHHOCTM N Ge3Ha/IMYHbIA pacyeT , Kak cnocob peanumsaunm ob6a3atenscTs. Pac-
CMOTPVM CNOXHbIE CUTyauun , BO3HUKAOLLME B XOA€e UCMOSTHEHNA 06513aTe/IbCTBa
3ariMa 1 cnocobbl X NPEoI0NEHNA Ceinyac U B NEPCreKTUBE.

3.2. 3aeM B POCCUINCKUX pybNsaX , 3aeM B MHOCTPaHHOW BastoTe , 6e3Ha-

NINYHbIE AeHeXHble cpeacTsa .

Py6nb - ouumnansHasa BantoTa (AeHeXxHas eamHuua) Poccuiickon denepa-
unn. K Bantote PP O0THOCATCA © AEHEXHbIE 3HAKK, BbiNyLeHHblE baHKoM Poccuu,
CpeAcTBa Ha 6aHKOBCKMX cyeTaX M B GaHKOBCKMX BKAadax. [eHeXxxHble 3HaKu

MeHTapuii K rnasam 6, 7 n 8 "paxkaaHcKoro Kogekca Poccuiickoin depepaumn / Mog peg. M.B.
KpaweHuHHrKoBa. M.: CtatyT, 2009)
1n. 1ct. 75 KoHCcTUTyummn P® u cT. 27 depepanbHoro 3akoHa ot 10.07.2002 N 86-d3 "O LeH-
panbHOM 6aHKe Poccuiickoin depepauum (baHke Poccun)”
n.1u.1ct. 1 PepepanbHoro 3akoHa ot 10.12.2003 N 173-®3 "O Ba/IlOTHOM PEryMpoBaHnn U
Ba/IOTHOM KOHTpoOse"
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(HaNMYHble [eHbIM) MOTYT ObITb MPeACcTaB/ieHbl B BUAE 6AHKHOT M MOHET , Haxo-
[ALLMXCS B obpalleHnn Ha Tepputopumn P®. [JeHexxHble 3HaKu, ObiBLINE B 06pa-
LLIeHNK, a B HaCcTosILLee BpeMs M3blMaeMble MO0 N3bATLIE U3 HErO, TaKXKe OTHO-
caTca K Banote P®, ecnn oHWM nognexar 0OMeHy Ha Ae/CTBYHOLLME [LeHEXHble
3HaKn 2, [1ns cornacoBaHmns 06bEKTa 3aiiMa B POCCUIMCKOW HalMOHa/IbHOM BasltoTe
CTOpPOHaM Heo6X0AMMO YKa3aTb Moc/ie CyMMbl 3aiiMa HavIMeHOBaHWe Ba/lloTbl, B
KOTOPOi 3aeM NPeAoCTaBNSETCS, - "POCCUMCKNIA py6nb" unn "py6ns™ npu onpese-
NeHnn obbekTa 3arima.

Ecnu B forosope 3alimMa He ykasaHa BanoTa 3alimMa. 3aMmofaBel, Brpase
CamMOCTOATE/IbHO ONpeAensTb BaOTY 3aliMa, HO C YHETOM MpaBusl U OrpaHnNYeHnia,
YCTaHOB/IEHHbIX 3aKOHOM. [10 06LlemMy npaBwuay pacyeTbl Ha Tepputopun PO
ocyLLecTBAAOTCA B pybnax (ct. ct. 317, 140 'K P®), noaTtomy 1 3aem [O/MKEH
ObITb BblaH B flaHHOI BasitoTe. OHaKO B psafe C/lyvaeB B Ka4yecTBe 00beKTa 3aima
MOXeT 6bITb BblOpaHa MHOCTPaHHaA BasitloTa. HY>KHO yUnTbIBaTL , YTO HE3aBUCUMO
OT Ha/IM4YMA UK OTCYTCTBUSA B AOrOBOPE YC/I0BUA O BasIKOTE 3aliMa CyLLeCTBEHHOe
3Ha4YeHMe MMEIOT HaJIuMe U COAepXKaHMe NNaTeXHbIX MOPYYeHNA Ha nepeymncne-
HWe OeHeXHbIX CPefCTB 3aMMOAaBLEM 3aEMLUUKY, PACXOAHbIX KAaCCOBbIX OPAEepoB,
KBUTaHLUMIN K NPUXOAHLIM KacCoBbIM OopAepam U Apyrux noATBepXAatowmx pe-
a/lbHoe ucnonHeHne obasatenscrea . C 14.05.2018 n3MeHeHbl CaHKLMKM 3a Hapy-
LLIeHNe Ba/IlOTHOIrO 3aKoHOAATeNbCTBa, NpedyCcMOTpPeHHble CT. 15.25 KoAll P® .
CM. defiepasnibHbIii 3aKoH 0T 14.11.2017 N 325-P3.

MHocTpaHHOW BantoToM Ha Tepputopun PO ABnsieTca AeHeXHas eanHuua
NH60ro Apyroro rocygapcrea AU rpynrbl rocyAapcTs.

CornacHo n. 2 4. 1 cT. 1 depepanbHoro 3akoHa ot 10.12.2003 N 173-®3 "O
Ba/IIOTHOM PEerympoBaHnm 1N Ba/IFOTHOM KOHTPO/E™ K MHOCTPaHHOI BaslkoTe OTHO-
CATCA: [AeHEXHble 3HaKN MHOCTPaHHOro rocyaapctsa (rpynmnbl MHOCTPaHHbIX rocy-
[apCTB); CPefcTBa Ha 6aHKOBCKMX cYeTaxX M B GAHKOBCKMX BK/afax B AeHEXHbIX
eANHNLAX MHOCTPaHHbLIX FOCYapPCTB N MeXAYHapOAHbLIX AEHEXHbIX U1 pacyeT-
HbIX efuHuuax. [pn 3TOM MHOCTPaHHbIE AEeHeXHble 3HaKW (Ha/InYHble LEeHbIN)
MOryT ObITb MNpeAcTaBfeHbl B BUAe OaHKHOT, Ka3Ha4yencKux OMMeTOB, MOHET,
HaxoA4AWmMXca B obpalleHnn rocygapctea (rpynrnbl MHOCTPaHHbLIX rOCyAapcTs).
[leHeXXHble 3HaKK, 6biBLIME B 0OpaLLeHNI, a B HAaCTOsILLLEE BPEMS M3bIMaeMble 160
N3bATbIE N3 HEro, TakKe OTHOCATCA K BasllOTe, eciv OHU NoAnexar 06MeHy Ha
[EVCTBYIOLLME AEHEXHbIE 3HAKN .

1 ¢T. 29 ®efepanbHoro 3akoHa ot 10.07.2002 N 86-®3 "O LieHTpanbHOM 6aHKe Poccuitckoi
®epepauun (baHke Poccun)”, nn. "a" n. 1 4. 1 cT. 1 ®PefepasbHOro 3akoHa ot 10.12.2003 N

73-®3 "O Ba/IlOTHOM PErynMpoBaHNN 1 B/IOTHOM KOHTPO/e

nn. "a" n. 1 4. 1 c1. 1 ®egepanbHoro 3akoHa ot 10.12.2003 N 173-®3 "O BantoTHOM perynu-
pOBaHUN 1 Ba/IFOTHOM KOHTPOJIE
3 defepasibHbIN 3akoH 0T 14.11.2017 N 325-$3

4n. 2 4.1 cT. 1 PepepanbHOro 3akoHa ot 10.12.2003 N 173-®3 "O Ba/IlOTHOM perynmpo-

BaHUWN N BJIIOTHOM KOHTpO/e".
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OnepaunMn C WMHOCTPaHHOW Ba/tOTON [O/MHKHbI NPOU3BOAMTLCA C YYETOM
npasus, yCTaHOB/EHHbLIX PefepasibHbIM 3aKoHOM OT 10.12.2003 N 173-93 "O Ba-
NHOTHOM perynnpoBaHnn 1 B/IFOTHOM KOHTpoe" (CT. 2 yKka3aHHOro 3akoHa).

CornacHo HopmaMm AaHHOro 3akoHa [0roBop 3aiiMa MHOCTPaHHOW BasltOTbI
MOXET ObITb 3aK/HOUEH: - eCIK XOTHA 6bl OAHOWN N3 CTOPOH A0roBopa ABNAeTCH He-
PE3VNAEHT; - MeXAY KPeAUTHbIMU opraHu3aumsamm (baHkamu), KOTOpble Ha OCHOBa-
HUW nnLeH3nn baHka Poccun HafleneHbl NpaBoM OCYLLECTB/IATL Ba/IOTHbIE onepa-
Lnun; - Mexxay 6aHkamu, MMeroLWMMKN NnLeH3nio baHka Poccun Ha ocyLlecTB/ieHme
Ba/TOTHbIX Onepaunii, n peamaeHtTamm P® .

CTOpOHBI, ABNSIOLLMECS pe3naeHTamn Poccuiickoil defepaumm, no obiemy
npaBuly He BrpaBe 3aK/koyaTb [OroBop 3aliMa, 00BLEKTOM KOTOPOro SABNSETCH
MHOCTPaHHasA Ba/ltoTa.

3aMmo/asel, Bnpase camoCTOATE/IbHO ONPeAeNATh Ba/IKOTY 3ailMa, HO C yye-
TOM NpaBWn 1 OrpaHUYeHIA, YCTaHOBEHHbIX 3aKOHOM. 10 06Lemy npasuny pac-
4yeTbl Ha Tepputopum PO ocyuecTsnsaoTcd B pybnax (ct. ct. 317, 140 K P®),
MO3TOMY W 3aeM [O/MKEH ObITb BblAaH B AaHHOW BatoTe. OHAKO B psifie Cy4Yaes B
KayecTBe 006beKTa 3ariMa MOXKET ObITb BblOpaHa MHOCTPaHHasA BantoTa. NogpobHee
06 atom cM. . 1.1.2 "3aeM B MIHOCTPaHHOI Ba/lOTe" HaCTOALLMX PeKoMeHaauuiA.

[Mpy 3TOM HY)XXHO Y4YUTbIBaTb, YTO [OrOBOP 3ailiMa ABNSETCA peasbHbIM ©
CUMTaeTCs 3aK/NOYEHHbIM TOMIbKO Moc/e akTUYeckon nepefayn obbekTa 3aiima
(n. 2 cT. 433, @63. 2 n. 1 c1. 807 'K P®P). [N03TOMY HE3aBMCUMO OT Ha/INUYMNA UK
OTCYTCTBMS B JOrOBOpPE YC/0BMS O B/IHOTe 3aiiMa CyLLECTBEHHOE 3HaYeHV e UMeT
Ha/imyme N cogepykaHne LOKYMEHTOB, YAOCTOBEPAOLWMX (haKT rnepefayn 3aemMLin-
Ky 00bekTa 3aiMa (niaTeXKHbIX MopyYeHuin Ha nepeumncrieHne JeHeXHbIX CPeacTB
3aMMOJaBLEM 3aeMLLMKY, PAaCXOAHbIX KacCoBbIX OPAEPOB, KBUTAHLUMIA K NPUXOA-
HbIM KaccoBbIM opfepam v ap.). MNMogpobHee 0 nepegayve LEHEXHOro 3arma CM.
pasg. 3 HacToAWmMX PekoMeHaaumiA.

Ecnu cTopoHamu [oroBopa [AeHeXHOro 3aiiMa SABNAKTCA HpPULNYECKE NN-
ua n(unn) rpaxkaaHe, OCyLLECTBNAKOLLME MPeANPUHMMATENIbCKYI AeATeNbHOCTD,
OCHOBHbIM MOPSALKOM OCYLLECTB/IEHUS PacYeTOB MeXXay HMMW, B TOM YUCNe U B
4yacTu nepegayun obbeEKTa 3aiima, No cMbicay n. 2 ¢T. 861 'K PP asnsetcs 6e3Ha-
nn4yHbIK (OnpegeneHne KoHcTtuTyumoHHoro Cyga P® ot 13.04.2000 N 164-0).
[Nns [0OroBopoB AeHEXHOro 3aima MpaxxgaHCKMii Kogekc P® He ycTaHaBnmBaet
(hopmy 6e3Ha/IMYHBIX PacyeToB, NPUMEHSEMYHO MO YMOYaHWIO, NO3TOMY ee Heob-
X0AMMO OnpeaennTb B AOrOBOpPe C y4YeToM npasun cT. 862 K P®. Hanpumep,
CTOPOHbI MOTYT OrOBOPUTLCA O BE3HA/IMYHBIX pacyeTax MnaTeXKHbIMN NopyyeHU-
amu (8 2 rn. 46 TK P®).

[MoMMMO YCNoBUA O KOHKPETHOM (hOpMe PacyeToB [eHEeXHbIMU CpeACcTBamu
B 6e3Ha/IMYHOM MopsaKe CTOPOHaM CreAyeT ykasaTb B [OroBope cBefeHus (pek-
BU3UTbI), HEOOXOAMMbIE A1 OCYLLECTB/IEHNA MaTexa.

[MepeyeHb PEKBU3UTOB N POPMbI PacyeTHbIX LOKYMEHTOB OMpeaenstoTcs B
cooTtBeTcTBUM C . n. 1.10, 1.11 MNonoxeHns o npasunnax ocyLLecTB/EHNS NePEBo-
Aa aeHexxHbIx cpeacts (yTB. baHkom Poccum 19.06.2012 N 383-I1). MNpwu atom ans
Ka>Kaoi (hopMbl 6e3HA/IMYHBIX pacyeTOB YCTaHOB/IEHO Pa3HOE CofepykaHue pac-
YETHbIX AOKYMEHTOB. Hanpumep, 4ns 0POPMIEHMSA NMATEXHOrO NOpyYeHUs 3an-
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MOAaBLYy He0OX04MMbI CNefyroLune CBeleHMs 0 3aeMLLMKe UM YKa3aHHOM UM Mo-
nydyatene naarexka: - MosIHOe WAW COKpalleHHOe HavMeHOBaHWe opraHusauuun -
nonyyarensa nnarexa (4na guandecknx nuy - ®.MN.0.; ana MHAMBULAYaSIbHbIX
npeanpuHumaTtenei - ®.1.0. n NpaBoBOil CTaTyC; AN (IM3NYECKUX NnLL, 3aHUMa-
OLLMXCA YaCTHOM NpaKTUKoOW, - ®.1N.0. n BUA AeaTeNbHOCTN); - HaMMeHOBaHWE Y
MEeCTO HaxoXeHua 6aHKa nonyyvaTens naaTexa; - 6aHKOBCKUIA MAEHTU(NKALNOH-
HbIiA KOZ 6aHKa nony4yartens nnarexa; - HoMep KOPPEecrnoHAEHTCKOro cyeTa 6aHKa
nonyyartens nnaTexxa, OTKPbITOro B nogpasaeneHnn baHka Poccuu; - Homep cyeta
nonyyarens njarexa B 6aHke.

CsefieHns, HeobXxoAMMble 3aMMOoaBLy Ans NPaBUIbHON0 OHOPMI/IEHNS pac-
YETHbIX JOKYMEHTOB MpPW MepeBofe AeHEXHbIX CPeACTB 3aeMLUMKY MO0 yKasaH-
HOMY WM NnUy, CTOPOHaM PeKOMEHAYeTCA yKasaTb B forosope. Ecnu nonyyare-
NleM CyMMbI 3aiiMa AB/ISETCA 3aeMLUMK, ero pacyeTHble PEKBU3UTbI BHOCATCH, Kak
npaBusIo, B CneumasbHbliA pasfen forosopa. Ecnv cTopoHbl cornacosany nepega-
4y 3aiMa TPeTbeMy ULy, PEKBU3UTLI NMOyYaTens MoryT 6biTb YKa3aHbl Kak B TEK-
CTe [0roBopa, TakK 1 B NPUIOXEHUN K HEMY.

Ecnv Ha MOMeHT nognuncaHns 40rosopa CTOPOHAM HEU3BECTHbI PEKBU3UTI,
Mo KOTOPbIM OYZET NepeyncieHa cymma 3aiva, UM Heo6Xo4MMO cornacoBaTb Mo-
PAAOK COOOLLEHNSA AaHHbIX cBeAeHNn. COOBLLMTL PEKBU3NTBI MiaTexa nocsne nog-
nMcaHns L0rosopa 3aeMLLMK MOXET MyTeM BbICTaB/IEHUA cUeTa WU NMyTem MUChb-
MeHHOro yBefomsieHus (Ncbma, TenierpaMmbl 1 T.1.).

[leHeXXHble cpeAcTBa MOryT 6bITb NepedaHbl C UCNOb30BaHWEM 060N 13
(hopm Ge3HaIMYHbIX PacyeToB, YCTaHOB/EHHbIX N. 1 cT. 862 'K P®, no Bbibopy
3aMmojasLia.

B cuny npaBoBoW NpupoAbl AOroBopa [AEHEeXHOro 3aiMa YCTaHOB/EHHbIA
CTOpOHaMX NOPSAAOK MPeAoCcTaB/eHNs 3aeMHbIX CPeAcTB HeobasaTeneH AN1d uUc-
MOJIHEHWNA 3aMMOAaBLEM. ITO CBA3AHO C TEM, YTO [OroBOp 3aima ABMSETCA peasib-
HbIM 1 BCE COrflacoBaHHbIE CTOPOHAMU YC/I0BUA BCTYNakOT B CUy Moc/e nonyye-
HWA 33aeMLLMKOM 00beKTa 3aima (M. 1 cT. 425, n. 2 cT. 433 'K P®). [axe ecnu
CTOPOHbI COracoBaIn NpefocTaB/ieHne 3aeMHbIX CPeACTB MOCpPeacTBOM Onpeje-
NEHHOW (hopMbl GEe3HaIMYHBIX PacyeToB, 3aMMO/aBeL, BNpaBe BblOpaThb /HO6YHO
(hopMy 6e3Ha/IMYHBIX pacyeToB MO0 NPeAOoCTaBUTb 3aeM H/TMYHBIMU AE€HbIaMu.

3ak/ounTeNibHas YacTb

3aBepLuas pacCMOTPeHMe 3aTPOHYTbIX B HACTOsLLEN paboTe NpobneM, npea-
CTaB/AeTCA HeO06X0ANMbIM aKLEHTUPOBaTb BHMMaHME Ha Cleaytowmx OCHOBHbIX
BbIBOZAax, KOTOpble Mbl MOXXeM cAenaTb B pesynbTare AaHHOro uUccnefoBaHus. B
COBPEMEHHOM POCCUIACKOM TPaXKAaHCKOM 3aKOHOAATeNIbCTBE NpeasyCcMaTpuBaeTCa
afiMVHUCTPaTMBHaA OTBETCTBEHHOCTb MPW 3aK/IKOYeHUN [0rosopa 3aiMa B MHO-
CTpaHHOW BasltoTe .

B 3TOM cnyyae CTOpPOHbI OroBopa MOryT ObITb NPYB/EYeHbl K aAMUHUCTPA-
TUBHOW OTBETCTBEHHOCTU, NPeAyCMOTPeHHOM CT. 15.25 KoAIN P®. OHn byayT
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06513aHbl BbINIATUTL aAMUHUCTPATUBHBIN WTPad B pasmepe oT 75 o 100% cym-
Mbl HE3aKOHHOW Ba/ItOTHOW onepauumnl,

Kpome Toro, [orosop, He COOTBETCTBYIOLWMIA AENACTBYIOLLEMY 3aKOHOAA-
TeNbCTBY, MOXET ObITb MPU3HaH CY0M HeAelCTBUTE/IbHbIM HA OCHOBaHWM CT. 168
K P®. 3anmopasel, B 3TOM C/lydae He CMOXET B3bICKaTb C 3aeMLLMKa NPOLEHTHI
Nno [0roBopy 3arma .

[Mpwn 3aToM Nnua, ABnsaoWwmecs pesngeHtamm PO, MOryT 3aK/1oUnThL 4OroBOp
[EHEXHOro 3ainma B pybnax, ykasas CyMMy 3aliMa B 3KBMBa/IEHTE CYyMMbl B UHO-
CTpaHHOW BastoTe..

[ns cornacoBaHns 06beKTa 3aiMa B MHOCTPaHHOW Ba/ltoTe CTOPOHaM Heob-
XOAMMO YyKasaTb Moc/ie CyMMbl 3aliMa HaMMeHOBaHWe Ba/lloTbl, B KOTOPOW 3aeMm
npepocTasnserca. s Toro 4tobbl NPaBUIbLHO YKa3aTb B JOr0OBOPE MHOCTPAHHYHO
Ba/IKOTY, CTOPOHbI MOTYT BOCMO0/1b30BaTbCA OOLLEPOCCMINCKMM KNacCUKaTopoMm
Ba/itoT OK (MK (MCO 4217) 003-97) 014-2000.

Heo6x0AMM0 BHECTU U3MeHEHUS B CT. 15.25 KoAIl P® , a UMEHHO B rmno-
Tesy v AUCNO3NLMIO AaHHOI CTaTbM , TaK KaK MOHATUE «

Takxe He0OX0AMMO BblAeNnTb , ellle OAHY MPO6/eMHY0 06/1aCTb 3TO MO-
MEHT BblJayn 3aiima Npu NpPefoCTaBfeHMN [EeHEXHbIX CPeACTB B Ge3HaIMYHOM
(hopme.

CornacHo n. 3 cT. 861 'K P® 6e3HannyHble pacyeTbl NPOM3BOAATCA Yepes
6aHKN UIn MHble KpeauTHbIe opraHusaumn. B cBA3W ¢ 3TUM B NpoLecce nepeync-
NEeHNa AeHeXHbIX CPeCcTB CO cyeTa nartenblimka (3aumofaBLa) Ha CyeT nonyya-
Tens AeHeXHbIX CPeAcTB (3aeMLLMKA) MOXKHO BbIAENNTb YETbIPe MOMEHTA, KaX /bl
M3 KOTOPbIX CTOPOHbI MOTYT OMpefennTb Kak MOMEHT MNpeAocTaB/ieHUs 3aima.
[MpaBO CTOPOH A0roBopa CamOCTOATENIbHO ONPefensaTb MOMEHT, C KOTOPOro 3aem
OyOeT cumTaThCA Bbl4aHHbLIM, OCHOBAHO Ha NpuHLUMNe cBoboAbl gorosopa (M. 4 CT.
421 TK P®). MomeHT nepefayn 06bekTa 3aiMa MOXKET ObITb ONpeaesieH CTopo-
HaMV KaK: - MOMEHT CucaHusA AeHeXXHbIX CPeACTB C pacyeTHOro cyeTa 3aMmMo/aB-
La; - MOMEHT CMMCaHNA [JeHEeXHbIX CPeACTB C KOPPECMOHAEHTCKOro cyeta 6aHKa
3aMMO0/aBLa; - MOMEHT 3a4uCNeHNs [eHeXHbIX CPeACTB Ha KOPPECNOHAEHTCKMIA
cyeT GaHKa nosyvatens nnarexa; - MOMEHT 3a4MCNEeHNA [AEeHeXHbIX CPeACcTB Ha
pacyYeTHbIN CHET MoslyyaTens naaTexka (3aeMLmKa Uamn ykasaHHoro um nua).

[Mpw cornacoBaHumM ycnoBus 0 TOM, YTO MOMEHTOM Bblgayn 3aiMa npu3sHa-
eTCA MOMEHT 3a4UCNeHNs AeHEXHbIX CPeACTB Ha pacyeTHbIV CUET 3aeMLLMKa, Crie-
AYeT yunTbiBaTb crefytoulee. NMpn BOSHUKHOBEHUN MeXAy CTOpOHaMu LOrosopa
[EHEXHOro 3arimMa crnopa Cyf, MOXET Mpu3HaTb [0CTaTOYHbIM A0Ka3aTe/IbCTBOM
nepefayuyv Cymmbl 3aiMa [OKYMEHT, MOATBEPXKAAIOLIMIA CnUcCaHWe [eHEXHbIX
CPeACTB CO cyeTa 3aMmojaBLia. 3aeMLUMK, HAaMePEeHHbIN 0CNOPUTL (haKT NoyyeHns
[EHer, Ao/MKeH Oy AeT NpeAcTaBUTb CyAy AoKa3aTe/lbCTBa He NMOCTYM/IEHNS AEHEX-
HbIX CPEACTB Ha ero pacyeTHbI cHeT. B NpoTMBHOM Criyyae OH 6yaeT 0653aH Bbl-
NIaTUTb 3aMMOfaBLly TPebyeMyto CyMMY.

1 MoctaHoBneHve ®AC lMoBo/mkckoro okpyra ot 24.05.2006 no geny N A49-13188/2005-
950r1/2
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B 370 CBSA3M HEOOXOAMMO OTMETUTB ,4TO MepeyncrieHne 6e3HaIMYHbIX
[EHEeXHbIX CPeACcTB Ha OCHOBaHMM MJATEXHOro MOpyyeHUs 3ammofaslia Ocy-
LLLleCTBNSeTCA B COOTBETCTBUM C 8 2 /1. 46 TK P® u rn. 5 MonoxeHna baHka Poc-
cum ot 19.06.2012 N 383-I1. MnaTexxHOe MOpy4veHWUe COCTaBMAETCA MO opMme,
YCTaHOB/IEHHON [TpUIOXKEHNEM 2, W 3aroJIHAETCA MO MnpaBuiaM, yKasaHHbIM B
MpunoxeHun 1 K ykasaHHomy lNonoxkeHutol. Ocoboe BHMMaHMe 3anMMoAaBLy npu
3aro/IHEHMM NMIATEXHOr0 NOpPyYeHns cneayet yaenutb rpade "HasHaveHve nna-
Texxa". B nepByto oyepeab CofepykaHne JaHHOW rpadbl AO/HKHO CBUAETE/bCTBO-
BaTb O 3aeMHOM XapaKTepe NnepevyncneHmnsa AeHexHbIX cpeacTs. CornacHo Mpuno-
XeHuto 1 K NMonoxeHnto baHka Poccum o1 19.06.2012 N 383-I1 B none "Ha3Haue-
HVe nnarexa" Ao/MKHbI BbITb YKa3aHbl HOMEP M Aata Aoroeopa. 3aMmojasLly pe-
KOMeHAYeTCA yKa3aTb TakKe HauMeHOBaHWe [10rosopa. YKasaHune Ha KOHKPETHbIA
[0roBop 3ariMa B rpafe "HasHayeHMe nnarexa’ niaTeXXHoro nopyyveHns SenseTcs
HeoO6X0AMMbIM M [OCTATOYHbIM MOATBEPXKAEHMEM (haKTa nepefayn [AeHeXHbIX
CPefCcTB B Ka4yeCTBe 3aeMHbIX. Ecnm rpada "HasHaueHune nnaTtexa' niaTte)xHoro
MOPYYEHUS He COAEPXKUT YKazaHUA Ha KOHKPETHbIM AOroBop 3aima

B aToMm cnyyae nnatexxHoe nopy4veHve He 6yeT NPUHATO B Ka4eCTBe AOKa-
3aTefIbCTBa NPeAoCTaB/eHNs 3aima. 3anmojaBeL, He CMOXKET B3bICKaTb C 3aeMLLU-
Ka CyMMy 3aiima 1 NPOLEHTbI 3a N0/1b30BaHKe 3aiiMOM.
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