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MarucTp 2-ro roga oby4eHus

KOpnanYeCcKNin UHCTUTYT

HWY «benl"Y»; (benropogd, Poccus)

" aBpuwoB AMUTPUiA BaneHTUHOBNY

JoueHT Katepbl aAMUHUCTPATMBHOIO Npasa 1 npoLecca
KOpnanYecKnin UHCTUTYT

HNY «benl'Y»

K.10.H., npodieccop; (benropoa, Poccus)

FOPUANYECKWMIA COCTAB AIMUHUCTPATUBHOIO
NMPABOHAPYLLEHWA, CBASAHHOIO C HAPYLLWEHVEM
ABTOPCKUX NN CMEXXHbBIX INPAB

MPUCTYNUB K U3YUEHUIO MHTEPECYIOLLEl Hac TEMbI, Mbl 06paTUN BHUMA-
HWe Ha TO, YTO 3aKOHO/aTe/IbHOE 3aKPen/eHe, a Tak Xe OnbIT NPUB/eYEHNs K OT-
BETCTBEHHOCTM B cthepe aBTOPCKMX MU CMEXHbIX NPaB CI0XKWACA MOPSAKOM Mo3xe
(haKTUUYECKOr0 BO3HUKHOBEHMS IaHHbIX OTHOLLEHWIA.

BONbLUMHCTBO MCCNeoBaTeNeil CBA3bIBAIOT Pa3BUTME aBTOPCKOrO Mpasa C
Pa3BUTMEM MeYaTHbIX TEXHOMOIMIA. C 1X pasBUTMEM BO3HMKAET CMPOC Ha Meyat-
Hble U3[1aHus, OIHAKO He YAeNseTcs A0/MKHOr0 BHUMAHWUS aBTopaM HarnevaTaHHbIX
NPOV3BeIEHNA, YTO 06YCNOBUNO HEOOXOAUMOCTb 3alMThl UX MpaB. B cBs3n coO
CNOXMBLLENCA cUTyalmeld 1 NOSBNAIOTCSA B 3aKOHOAATeNbCTBE Poccum Takme no-
HATMS Kak: NpaBa aBTopa, Npasa U3AaTens, NpaBa KHUFOTOProBLa.

OAHakKo C pa3BUTMEM OOLLECTBEHHbIX OTHOLLUEHWIA BO3HMKNA Heobxoau-
MOCTb B 3aKOHOJaTe/IbHOM 3aKPen/ieH OTBETCTBEHHOCTU 3a HapyLLEHWsI aBTOp-
CKMX W CMEXHbIX Mpas.

NHCTUTYT aBTOPCKMX U CMEXHbIX MPaB B rPaXAaHCKOM MpaBe OTHOCUTCS K
Hanbonee cnoXHbiM. COOTBETCTBEHHO, W U3YUeHMNEe BOMPOCOB NMPUB/EYEHUS K pa3-
NIMYHOIO pofa OTBETCTBEHHOCTYM B laHHON cthepe TpebyeT 0co60ro BHUMaHus. Ec-
N1 npo6neMam NPUBMEYEHUS K YroNoBHOW OTBETCTBEHHOCTM 3a HapyLUeHUe aB-
TOPCKMX U CMEXHBIX MPaB MOCBALLIEHO 60/1bLLIOE KOIMYECTBO TPY/0B, TO aAMUHU-
CTPATMBHOI OTBETCTBEHHOCTY Y/ENSETCS He TaK MHOTO BHUMAaHMS.

B [aHHOI cTaTbe CUMTaeM LienecoobpasHbIM PacCMOTPETb COCTaB afMUHU-
CTPATMBHOIO NPaBOHAPYLLEHUS, CBA3AHHOMO C HapyLUEHWEM aBTOPCKMX U CMEX-
HbIX NPaB, NOCKOMbKY NpaBu/bHOe ONpeaeneHe PUANYECKOro cocTaBa Cnocoob-
CTBYET KauyeCTBEHHOMY PacCMOTPeHMIO Aena 06 agMUHMCTPATMBHOM MpPaBOHapy-
LIEHUW.

Mcxoas U3 aHanu3a 3M1eMeHTOB CoCTaBa aMUHUCTPATUMBHOIO NpaBOHapy-
LLIEHWNS COBEPLLEHHOE HEe3aKOHHOe [esiHMe MOXKHO OMNpeaennTb Kak NPocTymnoK, To
ecTb NMPOTMBOMNpPABHOE, 06LLECTBEHHO-0MACHOE, BUHOBHOE AesHNe CyObEKTOB, KO-
TOpble MPUYMHUAN BPea APYTUM NNLAM, HO 3TU AESHUS He COAEPXKaT MPU3HAKOB
cocTaBa NPecTyneHus.

B HacTosLLein paboTe Nog CoCTaBOM afAMUHUCTPATUBHOIO NPaBOHAPYLLIEHMS

byaeM NoHMMaTb eAMHCTBO YCTaHOBNEHHbIX Kogekcom Poccuiickoit deaepalmm
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06 aAMMHUCTPATMBHBIX NPaBOHAPYLLUEHNAX 0OBLEKTUBHBLIX U CYObEKTUBHBIX NPU-
3HaKOB, KOTOPble XapaKTepu3ytT KOHKPeTHOe 06LLECTBEHHO OMacHoe AesHne Kak
aAMUHUCTPATBHOE NpaBoHapyLUeHNe:.

K topugnyeckoMmy COCTaBy agMUHUCTPATUBHOIO MpaBoHapyLLEHUa 3a
HapyLleHVe aBTOPCKUX U CMEXHbIX MpaB CrefyeT OTHECTU: 00BLEKT, 0O0BLEKTUB-
HYHO CTOPOHY, CYyObEKT, CYObEKTUBHYHO CTOPOHY.

OpfHako npexze 4yem NpoaHaIM3NPOBaTb 31EeMEHTbI aAMUHUCTPATUBHOIO
NpaBoOHapyLLEHMSA B Cepe aBTOPCKMX M CMEXHbIX NpaB cyYUTaeM Heo6X0AMMbIM
paccMOoTpeTb NPeaMET NpaBoHapyLLEeHUS.

CornacHo cT. 1259 INpaxkaaHckoro Kogekca Poccuiickoin degepauunm asns-
FOTCA NPON3BELEHNA HAYKW, NNTepaTypbl U UCKYCCTBA HE3aBUCMMO OT AOCTOUHCTB
N Ha3HaYeHUs NPON3BEAEHNS, a TaKXKe OT CNocoba ero BblpaXKeHs:z.

icxona n3 aToro cnefyer, yto NpeaMeTOM, MHTEPECYHOLWNX Hac NpaBoHa-
PYLUEHWUIA, ABNSIETCA KOHTPaaKTHbIA MaTepuanbHblii HOCUTENb MPOU3BELEHNS,
KOTOpPbIA MOXET BbIpaXKaTbCA BO BCEBO3MOXKHbIX MPOSABIEHUAX.

Takum 06paszom, NpeMeTOM NpaBoOHaPYLLEHWNIA MO aAMUHUCTPATUBHbIM [e-
Nnam yKaszaHHOW KaTeropuu sBsOTCS MaTepuabHble HoCUTeNN (KHUIK, BUAgoKac-
ceTbl, CD-DVD-anckn n gp.), Ha KOTOPbIX BblpaXKeHbl 00 bEKTLI aBTOPCKOr0 npasa
N CMEXHbIX Mpas, ABNAOLLMECA KOHTPA(PaKTHbIMU.

B nepBylo ouyepeab, Npu aHaim3e OPUAMYECKUX MPU3HAKOB COCTasa pac-
CMaTpPMBaEMOro aAMMHUCTPATUBHOIO NnpaBoHapyLUeHUs, yaenMM BHUMaHue 00b-
eKTy paccMaTpMBaeMOro npaBoHapyLUeHWs, KOTOPbIA HAXOAATCSA NOA, OPUCANKLN-
ein 4. 1 cT. 7.12 Kopgekca Poccuinckor ®efepaumm 06 agMUHUCTPATUBHBIX MpaBo-
HapyLLEeHUsX.

Mop HenocpeACTBEHHBLIM 0OBEKTOM aAMUHUCTPATUBHONO MpaBoOHapyLLEHWS
cnefyeT NoHMMaTb KOHKPETHOE MpaBOOTHOLLEHME, OXPaHAEMOe aAMUHUCTPATUB-
HOI CaHKLMen, KOTOPOMY MPUYUHAET Bped aAMUHUCTPATUBHOE NpaBOHAapYLLEHME.,

Tak, 0OBEKTOM paccMaTpuBaeMoro npaBOHapyLUeHUs SBNAKOTCA 00Le-
CTBEHHbIE OTHOLLUEHWs, BO3HMKaoLLMe, pa3BuBaloLLMeca U Mpekpaljaromnecs B
CBSI3W C WHTEN/IEKTYa/lbHbIMM NpaBaMn aBTOPOB M MHbIX MpaBoobniagareneit Ha
NPOV3BEAEHNA HAyKWN, UTEPaTypbl M UCKYCCTBA, a TakKKe Ha 0OBLEKTbI CMEXHbIX
npaB, Y4TO N ByaeT COCTaBNATb OCHOBHOW HEMOCPEACTBEHHbI 00BLEKT JaHHOI0
npasoHapyLLeHus’.

OO6beKTUBHaA CTOPOHa paccmaTprBaeMoro npaBoHapyLLUeHNs XapakTepusy-
eTCA COBEPLLEHMEM TaKMUX MPedyCMOTPEHHbIX Y. 1 cT. 7.12 KoAI P® aesaHuiA Kak:

- BBO3, NpoJaxa, caya B NPoKaT UM NHOe He3aKOHHOe 1CMO/b30BaHme K-
3eMNIAPOB NPOU3BEAEHNI UM (hOHOTPaMM B LieNISX U3BMIEYEHMS 0X0Ma B C/lyYa-

1L AoMUHUCTpaTMBHOE NMpaBo: YuebHuk // Mog pes. KO.M. Kosnosa, J1./1. Monosa. - M.: KOpwucT.
2002. C. 323.

2 ["pakaHCKnin Kogeke Poccuiickoii depepauyunn. degepanbHblii 3aKoH Poccuiickol deaepauum
Ne 51-®3 ot 30.11.1994 r. (u n3m. u gon. ot 18.03.2019 Ne 34-®3) // CobpaHue 3aKoHOAaTeIbCTBa Poc-
cuiickoin ®epepauymn. 05.12.1994. Ne 32. Ct. 3301.

3 [Hapawesa P.A. IMoHATVE M CYWHOCTb aAMUHWUCTPATUBHOM OTBETCTBEHHOCTU 3a HapyLUeHue
npaB Ha 0OBLEKTbl MHTENMNEKTYa/lbHON COO6CTBEHHOCTM // Y TONOBHO-UCMONHUTENbHOE MPaBo. - PsA3aHb.
2016. C. 80-85.
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X, €C/IN 3K3eMMNAPbI NPON3BEAEHWIA NN (HOHOrPamMM SBNAKOTCA KOHTPagaKTHbI-
MU, NN60 Ha 3K3eMnaspax NpousBefeHUin UM HoHOrpamm ykasaHa foXHas WH-
(hopmaumsa 06 U3roToBUTENAX, MeCTax NPOM3BOACTBA, a TakKe 06 06/1afaTensx aB-
TOPCKUX U CMEXXHbIX MpPas;

- NHOEe HapyLLeHNe aBTOPCKNX N CMEXKHBIX NMPaB B LEeNsAX U3BNeUYeHUs [0X0-
ha.

OTAnYMTENbHOM 0COBEHHOCTLIO CYyObeKTa paccMaTpyvBaeMoro npasoHapy-
LUeHns aBnseTcA ToT akT, 4To KOAl P® B yactn 1 ctatbm 7.12 He npegycmar-
PVBAET Ha KOHKPETHbIA CYObeKT afMUHUCTPATMBHOIO MpaBoHapyLueHus. Kcxoas
N3 3TOrO C/efyeT, YTo K CyOBbeKTY a[MMHUCTPATMBHOIO NpaBoHapyLUeHNs B cepe
aBTOPCKMX N CMEXHbIX MpPaB MOXXHO NMPUMEHUTL O6LLIME NOTOXKEHWS.

Ba)KHO OTMETUTb, YTO AercTBYOWMA KodeKe 06 agMUHUCTPaTUBHLIX Npa-
BOHAPYLLEHUAX He COAEPXKMT MOHATUA CyObekTa npaBOHapyLUeHWs, COOTBET-
CTBEHHO, onpeaenas paccMatpuBaemMoe MOHATUE, Mbl MPULLIM K BbIBOAY O TOM,
cybbeKTaMun MOTyT ABNSATLCA Kak (PU3NYECKME, TaK U HOpUAMYeCcKue nua.

B cBOIO o4yepefb YUeHble BbIAENAOT ABE rPYMnbl CyObLEKTOB: 06LWMIA 1 0CO-
OEHHbIN CyObeKTL,

Tak, nof 06WKMM CyObEKTOM MpaBOHAPYLUEHNA B 061aCTU aBTOPCKUX U
CMEXXHbIX MnpaB cnefyeT NOHUMAaTbL BMEHAEMbIX, AOCTUrLWLMX 16-n1eTHEro Bo3pacra
rpaxgaH Poccun, a K creynanbHbIM CyObekTaM MpaBoHapyLUeHMs, MpeLyCcMoT-
peHHoro 4. 1 c1. 7.12 KoAll P®, MOXXHO OTHeCTM NnL, 06/1afatolmMx Hapagy ¢
06LLMMM NPU3HAKaMM TaKXXe U JOMOMHUTE/IbHbIMU, KOHCTPYKTMBHBLIMU NpU3HaKa-
MW, KOTOPble XapaKTepu3yrT afMUHNCTPATMBHO-NPaBOBOIA CTaTyC /iMua.

K npumepy K crieymasnibHblM CyObeKTam agMUHUCTPATUBHOIO NpaBoHapy-
LLIEHNS 3a HapyLleHue aBTOPCKMX U CMEXXHbIX npas cnegyeT OTHECTU JO/MKHOCT-
HbIX NULL; pyKoBOAMTENEN 1 pabOTHUKOB KOMMEPYECKUX OpraHu3aLmii, BbIMosHS-
HOLLMX opraHu3aLMoHHO-pacnopaanTenbHbIe Nnm aAMUHUCTPATUBHO-
X03AMCTBEHHbIE (DYHKLWW; NNL, OCYLLECTBASIOWNX NPeANPUHUMATENBCKYHO [es-
TeNIbHOCTb 6e3 06pa30oBaHNA HOPUAMYECKOrO NLA; HAXOAALMXCA Ha TepPUTOpPUN
Poccuiickoil degepaumm MHOCTPaHHbIX rpaXkaaH, v, 6e3 rpaxjaHcTsa.

Kpome Toro, o6patm BHUMaHMe Ha TOT (DaKT, YTO 0COObIM CyObeKTOM Mpa-
BOHapyLLeHWin B cooTBeTCTBUN C KOAI PD ABNAOTCA BOEHHOCY)XALLMe, rpaxK-
[aHe, NMPu3BaHHbIE Ha BOEHHbIe COOPbI, MMEKLLME CneunasibHble 3BaHWUA COTPYA-
HUKA OpraHoB BHYTPEHHWMX [efl, OpraHoB W Y4YpeXxaeHWi YrosioBHO-
NCMONTHUTENbHOM CUCTEMbI, TOCY1apCTBEHHOM NPOTUBOMOXKAPHON CY>XXObI, Opra-
HOB MO KOHTPO/IO 32 060POTOM HApPKOTUYECKMX CPEeACTB M MCUXOTPOMHbLIX Be-
LLIECTB M TaMOXXEHHbIX OpPraHoB, OHaKO OHW He HecyT 3a HapyLUeHUs aBTOPCKUX U
CMEXHbIX NpaB TO/IbKO AUCLUMINHAPHY OTBETCTBEHHOCTD.

PaccmaTpumBas FopuaNYecKoe NNLO Kak CyObeKT NpaBoHapyLLEHNS OTMETUM,
4yTO CaMOoro MNoHATUA «pugndeckoe nuuo» KoAll P® He cogepxut. B cBAsu ¢
3TUM 19 €ro YTOYHEeHNA Heo6Xx0AMMO 06palaTbCa K 'paXk4aHCKOMY KOAeKCy

1 MeyeHnupiH B.A. CocTaB aMVHUCTPATUBHOIO NPOCTYMNKA M ero 3Ha4YeHue B FOPUCANKLMOHHOM
[edaTeNlbHOCTN OpPraHoB BHYTPEHHUX fen: YyebHoe nocobue // B.A. MNeveHnupIH. - Xabaposck. 1988. C.
112.
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Poccuiickon degepauun,

PaccmartpuBas CyObeKTMBHYHO CTOPOHY COCTaBa MpaBOoHapyLUeHWs, npeay-
CMOTPEHHOro 4. 1 ct. 7.12 KoAll P®, oTMeTUM, UTO OH MNpeAcTaBnseT Co60M
BHYTPEHHIOKO CYLLHOCTb MPOTMBOMPABHOIO AesHUA, TO eCTb HapyLUeHUA aBTop-
CKNX N CMEXHbIX MpaB 1 XapaKTepusyeT NCUXNYEeCKOe OTHOLLEHWE NinLa K CoBep-
LLIaeMOMY UM NPaBOHaPYLLEHNIO.

B cooTtBeTcTBMM C Y. 1 cT. 1.5 KOAT P® nuuo nognexuT agMUHUCTPaTUB-
HO OTBETCTBEHHOCTW TO/bKO 3a Te afMUHUCTPATUBHbIE MPaBOHAPYLLEHUS, B OT-
HOLLIEHNW KOTOPbIX YCTaHOB/1EHA Er0 BUHA.

CnepoBate/fibHO, NpY OTCYTCTBUN Y NNLA BUHbI OTHOCUTE/IbHO COBEPLLIEHHO-
ro UM, JesHUS OHO He MOXeT ObiTb MPMBIEYEHO K aAMUHUCTPATUBHOMW OTBET-
CTBEHHOCTM, [aXKe ec/ii B COBEPLLUEHHOM AeAHMUM NPUCYTCTBYIOT BCe 0ObEKTUBHbIE
NPU3HaKW cocTaBa NpaBOHapPYyLLEHWUS.

PYKOBOACTBYACb BbILLEN3N0XKEHHLIM OTMETUM, YTO BUHA CAY>XUT NPU3Ha-
KOM, SBNAIOLLMMCS COCTABHOM YacTbiO CYyObEKTUBHOM CTOPOHbI MPaBOHAaPYLLEHWS.
MonoxeHus c1. 2.2 Kopgekca Poccuiickoin ®epepauumn 06 agMUHUCTPATUBHbIX
NpaBoHapYLLEHMAX YKa3bIBAKOT, YTO BUHOBHbLIM B NPaBOHapYLUEHUN ABNAETCA Nn-
Ll0, COBepLUMBLLIEE AeAHNE YMbILLUIEHHO WU/ MO HEOCTOPOXHOCTMU.

Takum 06pa3oM afMUHUCTPATMBHOE 3aKOHOAATENbCTBO YKa3blBaeT Ha [Be
(hOpMbl BUHbI.

CnepyeT 3aMeTUTb, YTO B CBA3W C TeM, UYTO COCTaB MpaBOHapyLUeHUS,
NpefyCMOTPeHHbIN Y. 1 cT. 7.12 KoAl PO, aBnsetcd opmanbHbIM, CoepXaHue
YyMbIC/1a 1L MOXET MUCKNOYaTb NPeaBuAeHNe BPeAHbIX NOCNeACTBUI U XKenaHue
NX HacTynJIeHNs 1 3aKnyaTbCA BCEro /IMLLb B NpegHaMepeHHOCTM NPOTMBONpaB-
HOro fesHna (B OCO3HaHMM MPOTMBOMPABHOCTU CBOMX AEWCTBUA W XKENaHUU KX
COBepLUeHus).

PaccmaTpmBas BUHY HOPUANYECKMX ML, NOXanyW, CnefyeT cornacuTbes C
MHeHuem W.J1. 3ailleBoil. B cBOMX Tpydax OHa onpefenseT, 4To BUHA topuanYe-
CKWUX /L, 38 HapYyLLEHNA aBTOPCKUX U CMEXHbIX NpaB A0/1KHa COOTHOCUTCA C BU-
HOW [O/MKHOCTHbIX WL, FOPUANYECKOW NnLal.

OCHOBbIBaACb Ha OOLLENPUHATLIX HOPMax Mbl MPULLIN K MHEHUIO O TOM,
YTO BWHA HOPUANYECKOro nunua OyaeT npusHaHa B TOW Mepe, B KakoW npu3HaHa
BWHA LO/IXHOCTHOTO /IMLA IMO60 HECKO/IbKUX HOPUANYECKUX NTNL,

OpHako No HallemMy MHEHWUIO BO3HWUKAET BOMPOC O NPWUBIEYEHUN K OTBET-
CTBEHHOCTM eIMHO/IMYHOIO UCNONTHNTENBHOIO OpraHa NnMbo yupeauTeneil opraHn-
3aunn.

[Mpn 4OCTaTOYHOM KO/IMYECTBE OCHOBaHMiA, NO3BOMAIOLLMX KOHCTATMPOBATb
BWUHY MCMOMHUTE/IbHOrO opraHa Moo yupeanTenein topuanyeckoro nnua cHnTaem
LlenecoobpasHbIiM NpuBeKaTb UX K afAMWHUCTPATUBHON OTBETCTBEHHOCTU COB-
MECTHO C FOPUANYECKUM NINLOM.

B CBA3M C BbIWEN30XEHHLIM NPeACTaB/IAeTCA BO3MOXHbLIM cAefnatb cre-
AyIoLLIME BbIBO/ O TOM, UTO CTaTbsl 7.12 Kogekca Poccuiickoin denepaummn 06 aj-

1 3aiuesa W.J1. AOMMHUCTPATUBHAA OTBETCTBEHHOCTb 32 HapyLUeHWe aBTOPCKMX U CMEXHbIX
npas: Aucc. ... KaHg. opug. Hayk. M. 2006. C. 182.
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MUHMCTPATUBHBIX NPaBOHapyLUeHUsX, B OT/IMUYNM OT BO/bLUMHCTBA COCTaB afMM-
HUCTPaTUBHbIX MPaBOHAPYLLEHWIA He COAEPXXNT Ha KOHKPETHbIE yKasaHus npeame-
Ta, CyObeKTa U CYOBLEKTMBHOM CTOPOHLI. ICX0Ast U3 3TOr0 CeayeT, UTo onpeaenss
COCTaB aAMUHUCTPATUBHOIO NPaBOHaPYLLEHMSA Chepe aBTOPCKMX U CMEXHbIX MpaB
Heo6X0AMMO UCXOAUTb M3 00X NoNoXKeHUA KoAT PO,
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NMOHATUE N OCOBEHHOCTV AAIMWHNCTPATVBHO OTBET-
CTBEHHOCTW 3A HAPYLLUEHVE TPYJOBOI' O
3AKOHOAATEJIbCTBA

NHCTUTYTY aAMUHUCTPATVMBHOW OTBETCTBEHHOCTM MOCBSLLIEHO 60/bLLOE
KONMYECTBO PabOT B OTEYECTBEHHON Hayke. OfHako Mano paboT OTBOAWUTCS
pasbopy aAMUHUCTPATUBHON OTBETCTBEHHOCTM MO Pa3/IMYHbLIM OCHOBAHUSIM.

K npumepy, ManouccneA0BaHHbIMUSIBNSIOTCS BOMNPOCHI, OTHOCALLIMECS K

aIMVHCTPATUBHOM OTBETCTBEHHOCTM 33  HapylleHWe  TPYAoBOro
3aKOHOAaTeNbCTBa. KpoMe TOro, KOMM/IEKCHOE MCCNeAOoBaHNE WHCTUTYTa
aIMVHCTPATUBHOM OTBETCTBEHHOCTM 33  HapylleHue  TPYAoBOro

3aKOHOAaTeMbCTBa A0 CUX NOpP B HAaYKE HE npeanpuHNManocCh.



