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Hopugnueckune Haykm

YOK 34 HedenoBa pnHa H1konaesHa
aCCUCTEHT Kaepbl 3KOHOMUKMN, MH(DOPMATUKN

n matematukn ®ra0Y BO COD HNY «benllY»;

(r.Crapslin Ockorn, Poccus)

OCOBEHHOCTN NMPABOBOI O PEXXVIMA UMY LLIECTBA
CYIpPYTroB

AHHOTaUmS
B faHHOW cTaTbe paccmaTpmBatoTCA 06bEKTbI COBMECTHON COBCTBEHHOCTM CYrpY-
ro, NOPSAOK NOMb30BaHNA U PacropsiKeHUs 06LLMM MMYLLECTBOM CynpyroBs, oxa-
paKTepu3oBaHa pasfenbHas CO6CTBEHHOCTb M MOPSAAOK pasfena 06LWero nmyLle-
CTBa CYMpyro.; paCCMOTPEH [OroOBOPHOM PEXMM MMYLLIECTBA CYMNPYroB; OTAE/bHO
M3y4yeHa OTBETCTBEHHOCTb CYMnpyros no obssartenscrteaM. O60cHOBaHa Heob6Xxoau-
MOCTb pacLUMpeHUs Nnpeaenos AeNCTBUS PeXMMa COOCTBEHHOCTM KaXoro 13 cy-
Npyros.

KnoueBble cnoBa

IMyLLLeCTBO Cynpyros, 6payHblii LOroBop, MPaBOBON PEXMM.

B nocnepnHee BpeMs 3aMeTHbIM SB/IEHNEM B PerynnpoBaHny UMYLLLECTBEH-
HbIX OTHOLLEHWIA CYNpPYroB CTaHOBMTCA 6payHbIi1 LOroBop.

IMyLLLeCTBEHHbIE OTHOLLUEHWSA CYMNPYroB 06pasytoT «MaTepuasibHblii 6a3ncy»
CEMbW 1 ABNAOTCA TOW Cepoir, rae «pPUaNYecKnin 3neMeHT HeobXxoanm n uene-
coobpaseH» (Tabn.1l). Mexay Tem, aHanM3 [eNCTBYHOLLEr0 3aKOHOLATENbCTBA U
NPaBoNMPUMEHNTENIbHOM NPaKTUKM MOKa3blBaeT, YTO B HACTOsLLEe BPeMS B MpaBo-
BOM PerynnmpoBaHMM yKaszaHHbIX OTHOLUEHWUI CYLLECTBYET MHOXeCTBO MpoO6/eMm.
[Mpexkae BCero, 310 CBA3aHO C OTCYTCTBUEM TEOPETUYECKNX NONOXKEHUIA, NpU3BaH-
HbIX HalTW CBOe BOMJIOLLEHME B COAEPXaHMM MPaBOBbIX pelleHnin. OaHako, no
MHOIMM BOMPOCaM eLLe He COo3faH MOJHOLEHHbI TeOPeTUYeCKUIA 3a4en, No3BOoNs-
OLLMIA (hOPMYIMPOBATb 060CHOBAHHbIE MPEAJIOXKEHNS B afpec 3aKoHoAaTenNs.

Tabnuua 1. 3aKOHHbI PeXXUM MMYLLIECTBA CYNPYIroB

CoBMecTHas co6cTBEHHOCTb | CO6CTBEHHOCTb KaXKA0ro 13 Cynpyros

[Mocobus Belwy nHaMBNAYyaibHOro Nosib30BaHuA
Man [Mofapok
NeHcun Hacnefctso
Joxofbl Harpagbl
LleHHble 6ymaru IMyLLIECTBO NPMOBPETEHHOE 10 OpaKa

[MprobpeTeHHOE 3a CYET 06LLUMX A0-
XO0A0B [ABVMXXUMOE 1 HeIBUXXMMOE
MMYLLIECTBO
[paroueHHOCTN 1 NPeiMETbI POCKO-
LUK
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B Teopun He onpefeneHbl Takne NOHATUSA KaK: «BbIMaThbl CNELNanbHOro Lie-
NEBOr0 Ha3HaYeHUs», «BELLM NHAMBUAYaNbHOr0 NOMb30BaHWS Cynpyros», 4To no-
POXKAAET CMOpbl O NPaBOBOM PEXMME KOHKPETHbLIX 06EKTOB CYMPYXXECKOro NMy-
LLLeCTBa, 3aBMCALLEM OT MX NPUHAANIEXXHOCTU K Ha3BaHHbIM KaTeropusm. Het yeT-
KX KPUTEPUEB pa3rpaHNUYeHns 06LMX N NINYHBIX 0643aTeNbCTB CYNpPyroB, Helo-
CTaTOYHO [eTanbHO MpopaboTaH MeXaHW3M YBeNnYeHus (YMeHbLUEHUS) pasMepa
CYNPY>KecKol Aonu npu pasgene o6Lero MMyLLLECTBa CynpyroB, OCTaeTcs OTKPbI-
TbIM BONPOC O MNOCNEACTBUAX pa3fena 06LLEro MMyLLEeCcTBa Cynpyros, nepegjaHHOro
B YCTaBHbI KanuTan HOpUAMYEcKOro nmua, - BCe 3T0 3aTparvBaeT MHTEPECHl He
TOMbKO CYNpPYroB, HO M TPETbUX NNLL, BCTYNAlOLWMX C HAMUN B UMYLLLECTBEHHbIE OT-
HOLLIEHWS.

MepeMeHbl, NPOM3OLLEALLNE B NPaBOBOM >KU3HW POCCUIACKOTO O06LLECTBA,
CTaBAT Nnepef TeOPeTUKaMM HOBble 3aayn U NOAYEPKMBAIOT aKTya/lbHOCTb NPoBe-
OEHNS1 TNYGOKMX N BCECTOPOHHWUX MCCNEefOBaHWA B OTMEYEHHOM HanpaB/ieHUN.
Tak, BBefieHMe B feincTeme IMpaxxaaHCKoro Kogekca Poccuiickol ®epepauyun (oa-
nee - MK P®) npegonpeaenunnio CyuleCTBEHHbIE U3MEHEHMSI CEMEHOI0 3aKOHOAa-
TeNbCTBa - OJIHON K3 HoBeNN CeMerHOro Kogekca Poccuiickoin depnepauunn (aanee
- CK P®) ctano 3akpensieHMe BO3MOXXHOCTWU PerynMpoBaHNA MMYLLECTBEHHbIX
npaB 1 0653aHHOCTEN Cynpyros ¢ NOMoLbH 6payHoro gorosopa (Puc.1). 31o no-
OyAMN0 HayYHYIO MbIC/b K TEOPETUYECKOMY aHa/n3y AaHHOr0 MHCTUTYTA.

Puc.1. - PeXxum nmyLectsa Cynpyros

Hopmbl CemeitHOro Kogekca Poccuiickori deaepaumm, NOCBALLEHHbIE UMY-
LLLeCTBEHHbIM OTHOLUEHWSAM CYNpPYroB OCTPO HYXJalTcs B 0OHOB/IEHHOM MpaBso-
BOM perynvpoBaHMN: HefOoCTaTOYHad 3aKoHOoAaTeNbHas perfiaMeHTaums MHOrmx
BOMPOCOB MOPOXAAEeT NPOTUBOPEYUMS B MPaBONPUMEHUTENBHON NpakTuke[4, c. 52].

Cuntalo 060CHOBaHHO HEO6X0AMMOCTb pacLUMpPeHNs MpeaenosB AeCTBMS
peXxxMma CO6CTBEHHOCTU KaX0ro U3 Cyrnpyros, B TOM YMC/e 3a CYET CPeLCTB, Mo-
NyYeHHbIX B BO3MeLLeHMe 3a yTpaTy (NOBpeXAeHne) BeLn, KOTopas NpuHaLnexa-
na 0fHOMY M3 Cynpyros; CPeACTB, BbIMIaYeHHbIX B Ka4yecTBe KOMMeHcauum mo-
pasibHOro Bpesa 04HOMY W3 CYMpyroB; MMYLLECTBA, NOYYEeHHOro Cynpyrom no
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NMYHOMY 0653aTeNbCTBY.

Paccmartpusas npobnemy onpefeneHns NpaBoBOro pexxmnma CymMM matepu-
aJIbHOM MOMOLLM M CYMM, BbIM/Ia4YeHHbIX Cynpyram B BO3MeLLEeHWe ylepba B CBA3N
C yTpaTou TpyA0CNOCO6HOCTN, BCNEACTBUNE YBEUbS INO0 MHOTO NMOBPEXAEHNS 3[0-
poBbA (N. 2 cT. 34 CK P®), MOXKHO cfienatb BbIBOA O NMPUHALIEXHOCTU NOCNEAHUX
K KaTeropun «BblInnaatbl, MMeloLWme creynanibHoe LeeBoe Ha3HauyeHne», B OTHO-
LLUEHNW KOTOPOW He pacrnpoCTPaHseTCs PeXXUm 06LLeil COBMECTHOM COBCTBEHHOCTY
cynpyros. [MpaBoBO pPeXXMM CyMM MaTepuanbHOW MOMOLM npeafiaraeTcs ycra-
HaB/MBaTb B 3aBUCMMOCTW OT TOro, 06YC/I0BM1IEHO /1N UX MPeAoCcTaBeHne HeobXo-
AMMOCTbIO Y/I0B/IETBOPEHNA MHAMBUAYAIbHBIX NMOTPEGHOCTEN OAHOI0 U3 Cynpy-
ros. B cBA3K C 3TUM npepiaraeTca U3MeHUTb pegakunio cT. 34 CK PO.

Haspena Heo6X0AMMOCTb YTOUHEHUSA MOHATUA «YBaXKWUTENbHbIE MPUYMHBI»
(n.3 cT. 34 CK P®, cT. 39 CK P®). MNpn Hammumm yBaxKUTENbHbLIX NMPUYUH OTCYT-
CTBMA [OXOA0B Y OAHOI0 M3 Cynpyros 3TOMY CYnpyry npuUHagneXxuT npaso Ha
paBHYO [0/1H0 B 06LLEM MMYLLLECTBE B C/ly4yae ero pasgena. K yBaxXuTtenbHbIM npu-
YMHam OTHOCATCA[3, C. 44].: BeleHMe AOMALLUHEro X035MCTBa; YX0[ 3a HecoBep-
LLUEHHONIETHUMW [eTbMM, BOCMUTAHME KOTOPbIX ABNSETCA 0083aHHOCTLIO CYMpyra,;
YyX0[ 3a UHbIMW YfieHaMn CEMbU, HYXXAAKOLWNMUCA B MOCTOPOHHEM YyXO[ge; OTCYT-
CTBME BO3MOXHOCTM MOyyaTb JOXOA MO COCTOAHWMIO 340p0BbA (60/1€3Hb, MHBA-
NNAHOCTb) WK MO MHbIM, He 3aBUCALLMM OT cynpyra obcTosTenbcTBam (OTCyT-
CTBME BO3MOXHOCTM YCTPOMTHLCA Ha paboTy, cnyxba B apMum U T.M.); HEOCy-
LLEeCTB/IEHNE [AeATeNIbHOCTM, MPUHOCALLEN A0X0A, C cornacus Apyroro cynpyra.
CocTosiHME 3[0pOBbSA Cynpyra He SIBNSAETCA YBaOXKUTENIbHON MPUYUHO, €CNI OHO
ObI/10 BbI3BaHO 3/10yNOTPE6EHNEM CMIMPTHLIMU HANMUTKaMW, HAPKOTUYECKMMM Be-
LLlecTBaMu, CBA3aHO C COBEPLUEHMEM CYMPYroM YMbILWIEHHOTO NPeCcTynieHns nm
YMbILWIEHHbIM NPUYNHEHWEM Bpefa caMomy cebe. [laHHbIM NONoXKeHUeM npegna-
raeTca AononHuTL CT. 39 CK PO,

BpayHblil JOroBOp OTHOCMTCA K CAefikam, KOTOpble MO CBOEMY XapakTepy
MOTrYT ObITb COBEPLUEHbI TOMIKO IMYHO 1 6e3 y4acTUS 3aKOHHbIX MpeCcTaBUTENEN.
[elicTBytoLLee CemMeilHOe 3aKOHOAATeNbCTBO HE 3aKpensseT COOTBETCTBYHOLLUMX
MOMIOXEHWI. Pe3ynbTaTOM aHa/iM3a BO3HMKAIOLLMX B CBA3N C 3TUM NPOTUBOPEUNIA
ABNIAETCSA BbIBOA O HEOOXOAMMOCTWN OrpaHnyYmnTL B CT. 41 CK P® Kpyr BO3MOXHbIX
y4yaCTHMKOB 6payHOro forosopa nuvuamu, obnagarowmmm [LeecrnoCobHOCTHIO B
MOJIHOM 06BbEME.

B pe3ynbTaTe CUCTEMHOIO aHanm3a AornycKaeMblX 3aKOHOM YCNOBUIA Gpauy-
HOro 4OroBopa BbIAB/IEHbI CeaytoLwme Buabl 6payHOro 40orosopa B 3aBMCUMOCTM
0T NpeAmeTa Aorosopa:

- GpayHble 4OroBOpbI, N3MEHSAOLME NPaBOBOM PEXUM UMYLLECTBA, B YKC/e
KOTOPbIX MOTYT BbICTYNaThb COrnawleHns o pasgene nMyLLecTsa Cyrnpyros;

- BpayHble 4OroBOpbI O NPefoCTaBEHMM COLEPXKaHUSA, KOTopble, Byay4n 3a-
K/THOUYEHHbIMW MeXay cynpyramun, UMeKLWUMN B CO0TBEeTCTBKE co cT. 89, 90 CK
P® npaBo Ha a/IMMeHTbI, NPeACTaBSAT COO0M a/IMMEHTHbIE COralIeEHNs Cynpy-
ros,;

- BpayHble 4OroBOpPbI O NOPAAKE HECEHUS CEMEMHbIX PaCcX0A0B, B paMKax Ko-
TOPbIX MOTYT 6bITb MNPEAYCMOTPEHbI: PacrnopsHXKeHNe UMYLLEECTBOM CYNpPYroB B UH-
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Tepecax TPeTbMX NuL, (Npy 3TOM Y TPETbUX /L, He BO3HMKAET npasa TpeboBaHMs B
OTHOLLEHMM YKa3aHHOIo WMYLLECTBa); 00s3aTeflbHble MiaTeXxu (KOMMYHasbHble
MaaTeXxxu, Hanor Ha MMYLLEeCTBO U Ap.) U npoyre pacxopbl (NOKynKa NpoAyKTOoB,
pacxoApl Ha fieyeHue Cynpyros n T.1.);

- BpayHble 4OroBOpbl 0 NOPsAKe BMageHWs, Nosb30BaHUA U PacropsHXKeHNA
NMYLLLECTBOM CYMpYyros..

BpayHblil OroBOp MOXET CoYeTaTb /I06ble YKa3aHHble YCN0BUA. Taknum 06-
Pa3oM, MOXXHO BbIIBUTb 0COBEHHOCTW MpeKpaLleHns 6payHOro 4oroBopa cooTBeT-
CTBYIOLLEro BMAa W MOCNEACTBUSA MPU3HAHUA AOroBOpa HefelCTBUTENbHBIM; pe-
LUMTb CMOPHbIE BOMPOCHI COOTHOLLEHMS 6payHOro 4oroBopa, cornalleHms o pasae-
Ne MMyLLecTBa Cynpyros v aJMMEHTHOrO COrnalleHns Cyrnpyros; 060CHOBaTb
HeobX0ANMMOCTb COBEPLUEHCTBOBaHMSA NPaBOBOr0 PerynmpoBaHnus OTHOLLEHWIA Cy-
MPYyros, CBA3aHHbIX C pa3fesiom 06LLero MMyLlecTsa no CornalleHuto, nyTem npu-
MEHeHMUA K HUM HOpM O GpayHOM A0roBOpe; aprymMeHTMpOBaTb YTBEPXKAEHWE O
TOM, YTO GpayHbIi LOroBOP MOXET npuobpeTaTb CUY WUCMNONHUTENBHOIO JINCTA,;
0TPasnTb BO3MOXXKHblE BapuaHTbl YC/IOBUIA BpayHOro [OroBopa, B TOM YKUC/e, He
yKa3aHHble B leiCcTBYtoLLen pegakumum cT. 42 CK P®.

Heob6x04MMO TaKXe BHECTU B 3aKOHOATe/IbCTBO NPaBOBOE perynmpoBaHue
MMYLLEECTBEHHbIX OTHOLUEHMIA (PaKTUYeCKUX Cynpyros. HesaperncrpupoBaHHble
«BpaKn» He MOryT OCTaBaTbCA BHE Cpepbl MPaBOBOr0 PErynnpoBaHUs, O4HaKO C
Y4YeTOM MOIMTUKO-MPABOBOro acrnekTa 061acTb 3aKOHOAATE/IbHOro PeryimpoBaHus
[0/MKHA ObITb OrpaHnyYyeHa MMYLLECTBEHHbIMW OTHOLLEHUAMW YKa3aHHbIX nuu. B
3ATUX Lenax Heobxo4mMMo copMyniMpoBaTth OnpefeneHne «hakTuyeckoro cynpy-
XecTBa». COCTOSIHME B OTHOLUEHMAX (PaKTMYECKOro CYMpy>KecTBa He MopoXKaaeT
CeMeliHbIX MPaBOOTHOLLEHWNIA, MO3TOMY UX pernaMeHTaums He MOXeT ObITb OCy-
wecteneHa B CK P®. [nsg HOpMaTMBHOIO 3aKpensieHns NpeaioXeHHbIX Mosoxe-
HWIA 0 NPaBOBOM PeXnMme UMYyLLLECTBA (DAKTUUECKNX CYMNPYroB npeasaraeTcs npu-
HATUE PefepasibHOro 3akoHa «O NPaBOBOM peXXMMe UMYLLECTBA (PaKTUUYEeCKUX Cy-
Nnpyros».
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