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AHHOTaUuA

CraTbs NOCBSALLEHA UCCNEL0BAHMIO MOHATUA HOPUANYECKOTO ML B rpaXkaaHCKoOM npase Poccun. Ha oc-
HOBE aHasM3a pPe3y/ibTaToB MHOrO/IETHEW Hay4HOWN AWMCKYCCUM aBTOP MbITaeTcsi CHOPMYNNpoBaTh CBOEN
onpegesneHve MOHATUSA HOPUAMYECKOro nua. KOpUaMYeckoe L0 - 3TO YHUKaIbHOE COYeTaHue npaso-
BON (hOPMbl N PeaslbHOr0 COAepPXKaHus, NpaBoBOE CPeACTBO OObEAUHEHWUS MMYLLECTBA, KOMNEKTUBHbLIX
YCUNUIA B LeNAX LOCTVXEHWS NO3UTUBHBIX Pe3yibTaToB B C(hepe NPOM3BOLCTBA, YNPaBNeHNS, Ky/bTypbl,
HayKK, COLMaNbHOTO 06eCneveHns U WHbIX HanpaB/eHWUA KOMNEKTVBHOM YeNI0BEYECKOW AeATeNbHOCTH,
He NpOoTMBOpevaLleli 3akoHy. KOpuanyeckoe L0 (HOPUANYECKasS JIMYHOCTbL) - 3TO MPaBOBOE MOHATUE,
npasoBasi (hopmMa M NpaBoBOe CPeACTBO HafeNeHUs KONIEKTMBHOIO (COHO3HOr0) 06pa3oBaHUs Cy6bek-
TUBHBIMW TPXAAHCKAMK NpaBamyi U OPUANYECKUMU 0683aHHOCTAMMU, 060C06/1EHHBIM MMYLLIECTBOM,
CMOCOBHOCTLI0 y4acTBOBaTb B MMYLLECTBEHHOM 060pOTe OT COGCTBEHHONO0 WMMEHW, OTBeYaTb Mepes
yupeautensaMmn (y4acTHuKamm) U TPeTbUMM IMLAMU CBOUM UMYLLIECTBOM B COOTBETCTBUM CO CBOEN Liefie-
BOW rpaXkaaHCKOM NpaBoCyObEKTHOCTLIO. [1paBOBblE CPELCTBA - 3TO KOMIJ/IEKC MaTepUasibHbIX U NpoLiec-
CyaslbHbIX CMOCO60B (MHCTPYMEHTOB, MPUEMOB, Mep, hopM, MeEXaHM3MOB, NpoLeayp, rapaHTuiA), obecne-
YMBAOLLMX HOPMaSIbHOE OCYLLECTBNEHUE U 3aMUTY CyOBLEKTMBHBIX MPaB M 3aKOHHbIX UHTEPECOB, Haje-
NEHVE W UCMOJIHEHME OPUANYECKNX 0683aHHOCTEN. 3aKOHHbIE MHTEPECHI - 3TO He NPOTUBOpeYaLLve npa-
BOBbIM HOpMaM, MpUHLMNaM npasa U HopMam Mopann (HPaBCTBEHHOCTW) CTPEM/EHUS CyObEKTOB npasa
K OCTVDKEHUIO (BbIMOHEHWNIO) NMOCTaB/IEHHBIX MO3UTUBHbBIX Lienieid (3agay), YA0BNETBOPEHUIO UX UMYLLEe-
CTBEHHbIX U HEMMYLLECTBEHHbIX MOTPEBHOCTEl, HanpaBfeHHOCTb AEeACTBUI (IU3NYECKMX U topuanYe-
CKMX L, Ny61MYHO-NPaBOBbIX 06pa3oBaHWMiA (BK/KOYAs MeXAyHapoAHO-NpaBOBble 00pa3oBaHWUs) Ha
[OCTVKEHME NOSIOXMTENbHBIX PE3Y/IbTaTOB YaCTHOrO M Ny6/IMYHOIo XapakTepa.

Abstract

Article tells us about legal person concept in the Russian civil law. Using results of the perennial science
discussion, author tries to give his own legal person concept. Legal person is a unique combination of the
legal form and real content, legal tool for possession consolidation, collective intension for results in the
sphere of production, management, culture, science, social security and other ways of the human activity,
that doesn’t contradict law. Legal person is a legal concept, legal form and legal tool for collective (un-
ion) formation human rights and obligations, insular possession, taking part in the industry from its own
name, reply for constitutors (members) and other persons using its own possession in the case of the civil
personality. Law tool is a complex of the material and process tools (instruments, approaches, procedures,
guaranties) that provide normal realization and defense of the human rights and legal interest, giving and
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realization legal obligations. Legal interest is a non-contradictory to law, law principles and moral inten-
tion of the legal subjects achievement (realization) positive purposes, satisfaction of property and non-
property needs, orientation ofthe activities ofthe people and legal persons, public law persons (including
international subjects) to positive personal and common results.

KntoueBble c/ioBa: HOpPUANYECKOE TNLO, 060CO6/1EHHOE MMYLLECTBO, IpaXJaHCKas NpaBoCy6beKTHOCTb,
MMYLLIECTBEHHASA OTBETCTBEHHOCTb, (PUKLMSA.

Keywords: legal person, separate possession, civil law legal personality, possession responsibility, legal
fiction.

FOpuanyeckoe NULO ABNAETCA YHUKA/IbHBIM SIBleHWEM B XPUCTUAHCKO-NPaBOBOWN XU3HU
POCCUINCKOro 06LecTBa, NPeMETOM MHOTO/IeTHEW HayYHOW U KNUPUKANbHOW guckyccun. Ewé
B 1245 rofy, oTBeYas Ha BOMPOC, MOXeT /in Kopnopauus (ropuanyeckoe nuuo) 6biTb OTAy4YeHa
oT LiepkBu, gonyckatbca K npucare, 6biTb BOCMPUEMHULEN feTeil npu KpeweHun, Mana NHHO-
KeHTui IV 3aaBnsan, 4to Kopnopauus He MMeeT AyLIKN, a CYLECTBYET NULb B BOOOPaXXEHUM Jt0-
nen, 6yayum persona ficta, T.e. (OMKTUBHbIM, He CYLECTBYHOLWMUM B peasbHOCTM nuyom [1; c.
172]. Cnyctda HekoTopoe BpemsA MoaHH XXII npusHan, 4yto, HECMOTPA Ha TO, YTO Kopropawus
He MMeeT AylWMW WU MPU3HAKOB NMOAJIMHHON NIMYHOCTW, OHA MMeeT (PUKTUBHYIO JIMYHOCTb B CUY
IOPUANYECKONW (UKUUM U Ha OCHOBaHWW 3TON (UKLMKM MpuobpeTaeT Aywy U NOTOMY MOXET
MoLBepratbCa HakasaHuio 3a COBEPLUEHHbIE NMpaBoHapyLweHus [2; c. 160 - 161].

Mpo6nembl MOHATUA OPUANYECKOTO NNLLA, HECMOTPSA Ha MOCNefHue «pedopMaLMOHHbIE»
n3meHeHusa MK P®, octatoTca No-npexkHeMy aKTyalbHbIMU W MOIEMUYECKMMWN B CUCTEME XPU-
CTMAHCKMX W NpaBOBbIX LEHHOCTeW. KOpuanyeckme nuua BHOCAT CYLLECTBEHHbIN BK/aj B Mpo-
M3BOLCTBO, 06MeH W noTpebrieHne, 06beJMHEHNE, YNpaB/ieHWe Y OpraHn3auuio KOeKTUBHOTO
6u3Heca v Tpyfa, CNoCOBCTBYIOT akKKyMY/MPOBaHUIO MaTepuasbHbIX, (PMHAHCOBbLIX U TPYAOBbIX
PECypCcoB CTpaHbl, PELUEHNIO COLMaIbHO-3KOHOMUYECKUX 3afiay, KOTOPble He CnocobeH pewunTb
WHOVMBUA, OLVHOKOE (IM3MYecKoe Nuuo. VIHCTUTYT HOPUANYECKOro Nnua 3akpeniseT opraHusa-
LMOHHO-CTPYKTYPHOE, MMYLLECTBEHHOE U (PYHKLUMOHANbHOE eANHCTBO 00CYXKAAaeMOro KOJeK-
TMBHOro 06pa3oBaHusA - CyObeKTa rpaxzaHckoro npasa (NpaBoOBOW /IMYHOCTM), YCTaHaB/IMBAET
npegenibl ero rpaxjaHcKol npaBoCyObEKTHOCTU, MOPALOK BO3HUKHOBEHWSA, peopraHusauum u
npekpawleHns LeATeNlbHOCTU, COLEPXUT OCHOBbI €ro MMYLLECTBEHHOMN (rpaXk4aHCKO-NpaBoBOM)
OTBETCTBEHHOCTW, PErnaMeHTUPYeT BHYTPUKOPNOPaTUBHbIE OTHOLIEHUS, MPAaBOBOE NOJIOXKEHNUE
OpraHoB ynpasneHUs KopnopauusaMmu 1 yUpexxijeHUsMu, CHUXaeT PUCK NpefnpuHUMATENbCKON
LeATeNbHOCTM, CNOCOOCTBYET TEXHUYECKOMY M KY/IbTYPHOMY nporpeccy. KoHCTpyKLuuMa ropuamn-
YeCcKOoro fimua no3sosifeT MPeAoCTaBUTb KOMMEKTUBHLIM HOPUANYECKMM 006pa3oBaHUAM U UX
yyacTHMKaM onpefeneHHble rpaXjaHCKWe npaea, CPeACcTBa KOPNOPaTUBHOM 3aluThl, BO3naraet
Ha HUX COOTBETCTBYIOLLME HOPUANYECKMEe 0653aHHOCTM, NpULaeT NMPOU3BOACTBY U CObITY opra-
HU3YIOLWNIA NOPAAOK, MNOMOTraeT YAO0BMeTBOPUTL COLMaNbHO-3KOHOMUYECKME MNOTPEOHOCTM
yupeguTeneit (y4aCTHMKOB), UX MapTHepPOB, a Takxe Ny6nunyHble MHTEpeckl. bnarogapsa topuam-
YECKWUM NNLLaM YeNl0BeYeCTBY MpefoCcTaB/ieH TOHKWIA H0PUANYECKUIA Cnoco6, Npu NOMOLLKN KOTO-
pOro pas/nyHble coumanbHble 06pa3oBaHna MOTYT 6biTb BBEAEHbl B HOPMA/IbHYHO XW3Hb Fpax-
JlaHCKOro o6uecTsa, 1 MUpP LLIMPOKO MOMb3YEeTCA UM 10 HACTOALLEro BpeMenn [3; c. 316].

B UMBMNUCTMYECKON HayKe UMEKTCA MHEHUS O HeaKTya/lbHOCTU TEOpeTMYecKon Auc-
KycCuUM O CYLLHOCTU U POpMe OpPUAMYeCcKOro nnua, 06 oTCYTCTBMM KaKOro-nbo nonoXxuTenb-
HOro afhpekTa ANa IOPULNYECKON NPakTUKU. Takoe MHeHWe npeAcTaBnseTcs He060CHOBAHHbIM.
Ewe B cepefnHe XX B. M3BECTHbIM (PpaHLLy3CKUI TeOpeTUK npasa u LmMBUAUCT JleoH XKionuo e
na MopaHzbep nucan, YTO HUKaKas KPpUTKUKa MOHATUA HOPULUYECKOTO NuLa He MOXXeT NoKose-
6aTb NPaKTUYECKOro 3HaYeHUA 3TOr0 MOHATUA. ITa HOPUANYEecKas KOHCTPYKLUSA He TONbKO
yA06Ha, HO M nyylle BCAKOW APYroi BbipaXkaeT 0O6WHOCTb U YCTOMUYMBOCTb, NPUCYLLME KONNEK-
TUBHbLIM WHTepecam [2; c. 235].

3afjaveli COBPEMEHHON LMBUINCTUYECKON HayKu fBnseTcsd o60cHoBaHWe Hambonee -
(PEKTUBHbIX OpraHun3aumoHHO-MPaBOBbIX (POPM HOPUANYECKUX NUL, a8LEKBATHbIX COBPEMEHHbIM
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NOTPEOHOCTAM XO3SMCTBEHHON W KYNbTYPHOM XXW3HW CTpaHbl. Bce BHMMaHWe HaLMOHanbHOW
HayKn AO/MHKHO OblTb Hamnpas/fieHO Ha BbiSBNEHWE, MUCNOMb30BaHWe W AanbHelilee pa3BuThe no-
NOXWUTENbHOTO OMNbiTa OTEYECTBEHHON 1 3apy6eXXHOM npaBoBbIX cUCTeM. [1pu 3TOM HegonycTu-
Mbl Cfiernoe nofgpaxkaHue 3apybexxHOMY 3aKOHOAATeNbCTBY, UTHOPUPOBaHWEe COOCTBEHHOIO OMbl-
Ta, Ory/IbHOE KPUTWMKAHCTBO MHOTMX MOAXOA0B HALWWNX YUYEHbIX MUHYBLUUX feT, NOANTU3NPOBa-
HWe HayKW, U3NLWHAS NOCMNELHOCTb 3aKOHOAATeNsA B MPUHATUM HOBbIX 3aKOHOB MOJ, BbIBECKOWA
NpoBefeHNs TeX WU UHbIX ped)opM, HecornacoBaHHOCTb OTAe/IbHbIX 3aKOHOAATe/IbHbIX HOBOB-
BedeHWiA. B TO Xe Bpemsi HexenaTe/ibHAa WCKYCCTBEHHas MOAAEPXKa yCTapeBLIMX MNPaBOBbIX
KOHCTPYKUMWIA N MHCTUTYTOB, HE COOTBETCTBYIOLMNX peansiM CerofHswHero agHa. O4YeHb BaXXHO
CBOEBPEMEHHO 3aMeTUTb M NOAAepPXaTb MepCrneKTUBHbIE POCTKM HOBbIX MPaBOBbIX ABMEHWUIA,
(hOpM M MOHATUI, CMOCOOHBLIX OKasaTb MOCW/IbHYK MOMOLLb B BO3POXAEHWUM Halero MHOro-
CTpafatenbHOro HauMoHaNbHOro NPOM3BOACTBA, YCUANUTb HE3aBUCUMOCTb M MOLLb POCCUIACKON
39KOHOMUKMW, YL,0BNETBOPUTL HaCyLHble NOTPEOHOCTUN rpaxaaH Hawel cTpaHbl. XXU3Hb He CTOUT
Ha MecTe, AUHAMUYHO M3MEHSeTCS, a BMECTe C Heil M3MEHSTCA 1 Hawun npeAcTaBNeHMs o0 npa-
Be N NPaBOBbIX KOHCTPYKUMAX. MpuU3HaAHME KOPNOpaTUBHbIX NPaBOOTHOLIEHWNA B pamKax rpax-
[laHCKOro npasa 0Ka3blBaeT NMO3UTUBHOE BAUAHWE HA HayKy M NPaKTUKY KOPNopaTUBHOIO npaea,
nccnefoBaHne KOPNoOpaTMBHbLIX MpaB M 06A3aHHOCTEN, OTBETCTBEHHOCTU HOPUAUYECKUX UL,
(kopriopauuit), NpaBoBOr0 NOIOXEHMA OPraHOB KOPMOPaTUBHOIO ynpaB/eHus, cyaebHyto 3aum-
Ty NpaB M 3aKOHHbIX WHTEPECOB KOPMOPaTMBHbLIX OpraHu3auuin n ux ydpegutenein. MNepep co-
BPEMEHHON HayKOW W HOpPUANYECKOW NPaKTUKON NO-NpexHemMy OCTPO CTOAT NPo6/ieMbl, CBA3AH-
Hble C BHYTPEHHUMU KOPMOPATUBHLIMU OTHOLIEHMAMM, PELIEHUSMU OpraHoOB KOPMopaTUBHOrO
ynpasneHus. Heo6xoANMMO YTOUYHUTbL OCOBEHHOCTU TpaXAaHCKOW MpaBoCyObEKTHOCTU HOpPUAKN-
YeCKUX NnL, TpaxAaHCKo-MpaBoBoe MoJsiIoXeHue ny6anMyHO-NpaBoBbIX 06pa3oBaHuii, Knaccupum-
Kauuio HpUANYEeCKUX KL, NepeyeHb UX OpraHM3alMoHHO-NPaBOBbIX POpM.

Oco06blIli BKNag B (hopMMpoBaHMe NMOHATUS HOPULMYECKOTO NNLA BHEC/IN TaKue 3apy6ex-
Hble (hMoCobl, COLMONOrK, OPUCTLI, Kak 3. bekkep, X.-J1. bepxensb, . besenep, V. BaoHuK,
A. bpuHu, b. Bungweiin, O. M'mpke, P. Aasug, /1. Atoru, . QepHbypr, . EnnuHek, P. ViepuHr,
. Kenb3eH, X. Kety, M. labaug, /1. Muwy, M. MnaHuvons, I.®. MNyxTa, . PlomennH, ®.K. Ca-
BMHbU, P. Canneinb, K. Lalirept, 9. LlutenbmaH u ap. bonblioe BHMMaHME 06CYXAaeMbIM
npo6nemam yaenunn poccuiickme JOpPeBONOLMOHHbIE topucTbl: KO.C. Mambapos, J1.J1. epsa-
reH, A.M. Tynses, H.J1. [OwsepHya, B.b. Enbawesny, A.N. KamnHka, H.M. KopKyHOB,
O.1. Meiiep, N.A. Mokposckuin, 1.N. Netpaxuukuin, H.C. Cysopos, E.H. TpybeLkoli, B.M.
Xsoctos, MN.MN. Uutosny, I'.d. LWepweHesny u ap. NMpobnemamm opuanMyeckoro nnua saHuma-
NNCb N 3aHMMAKOTCA W3BECTHbIE COBETCKME M MocTcoBeTCKMe yueHble: C.A. AckHasuii, C.C.
Anekcees, '.B. Asunos, B.K. AHpapees, B.A. benos, A.B. BeHeaukTtoB, M./. BparnHckui,
C.H. bpatycb, A.B. la6os, O.M. eHkuH, B.M. pubaHos, O.B. lN'yTHMKOB, B.B. [onuHckas,
O.C. Nothhe, H.B. Kosnosa, O.A. KpacaBuukoB, M.N. KynaruH, O.E. KytajuH, B.B. JlanTes,
0.B. NomakunH, A”~. Muukesnd, C.A. Morunesckuit, B.IM. Mo3onuH, C.B. MaxmaH, O.A. Cepo-
Ba, E.A. CyxaHoB, H.H. Tapacos, KO.K. ToncToii n ap.

B 3apy06eXXHOW 1 0TeYeCTBEHHOW LMBUANCTUYECKOA HayKe CYLLeCTBYET MHOXECTBO yuye-
HUA O NOHATUSAX OPUANYECKOTO NULA, BKIKOYAs Teopun (UKLMK, LeNneBoro UMyLLecTsa, UHTe-
peca, coumManbHOW peanbHOCTU, KOMEKTUBA, AMPeKTopa, rocyaapcTsa, coumnanbHbix cesasein. Oc-
HOBHOW BOZOpPa3fAe/l MeXAy NepeynciieHHbIMWU Hay4YHbIMW TeYeHnAMU Habnganca u Habnwga-
eTca MeXay PUKLMOHHBIMU N PeanmcTUYeCKUMN KOHCTPYKUMAMMK OPUANYECKOro nua. YueHble
NbITAOTCH YCTAHOBUTb, AB/SETCA /N LOPUANYECKOe NNLO (UKUMEeRA, NpaBOBOM MacKoi, Npu3Ha-
BaeMOI 3aKoHofdaTefnem, WAN B AeWCTBUTENIbHOCTU CYLLECTBYeT HEeYTO Apyroe, OTAeNbHOe OT
yupeanTenein peanbHoe coumanbHoe 06pa3oBaHne, He 3aBUCMMOE OT BOJIM 3aKOHOZATENS.

Mo MOeMY MHEHWH, MHOTUE BbIABMHYThIE YUEHBIMU-LUBUINCTAMWU NPESI0XKEHNA O Mpa-
BOBOW MpPMpOAe U CYLHOCTW HOPUAMNYECKOTO NNLa He NPOTMBOPEeYaT CYLLeCTBEHHbIM 06pa3om
4PYT 4pyry, a, HA060pOT, AOMOMHAKT APYT Apyra, CO34al0T LENOCTHYH KapTUHY 3TOr0 CI0XKHO-
ro NpaBoBOro ABNEHUA.
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MpefnoXXeHHble B COBETCKWIW MEpUof HayuHble KOHCTPYKUWMW rocyfapcTsa, afMUHU-
cTpauuun, AUPEKTopa U KONNeKTMBa COOTBETCTBOBA/IM CBOEMY BPEMEHM, LUBUIUCTUYECKON [OK-
TPUHE MUHYBLUMX NeT U NNLWb B KaKON-TO Mepe MOTyT 6bITb YUTeHbl B HacTosLee Bpems. ocy-
[apCcTBO He ABNSAETCHA OPUAMYECKUM NULOM. Byayum cO6CTBEHHMKOM, roCyAapCTBO CO3jaeT
rOCYiapCTBEHHbIE YHUTapHble MNPEeANpPUATUS U YUYPeXAEeHWUS, PYKOBOAWUT VMW, Yy4acTBYeT B
rpaXK4aHCKOo-MpaBOBbIX OTHOLEHUSAX C MOMOLLbI TOCYAapCTBEHHbIX (MyHUULMUNANbHbLIX) opra-
HOB, (DM3NYECKUX W IOPUANYECKUX AL C COBNIOLEHNEM HOPM, OMpPeaensoWwmnx yyactme opuamn-
YeCKMX NN, €CIM MHOe He BbITEKAeT M3 3aKOHa MM 0CO6eHHOCTel Ny6/nMYHO-NpaBoBOro ob6pa-
30BaHusA (cT. 124 - 125 T'K P®). PykoBoamTenn rocyfgapCTBeHHbIX N HErOCyAapCTBEHHbIX KOp-
nopayuii He SABAAKOTCA HOCUTENAMMW TPaXKAaHCKOW NPaBOCYObEKTHOCTU NpeAcTaBASEMbIX UMY
KONNEKTUBHbIX 06pa3oBaHnii. KonnekTusbl yupeamTtenein (y4aCTHUKOB), a TeM 6onee TpyaoBble
KONNEKTUBbI, TaKXKe /INLIEHbI NPaBOBbIX WU (PaKTUYECKUX OCHOBAHWI ANS UX MPU3HAHMA B Kaye-
cTBe cyb6cTparta topuanyeckoro nnua. KOpuanyeckoe NULO - 3TO caMOCToATeNbHas (Hapagy c
(hM3MYECKUM NIMLOM) HOpUAMYECcKas NMUYHOCTb, NPU3HAHHAA 3aKOHOoAaTesleM, 3aperncTpupoBaH-
Hasi B YCTAHOB/MEHHOM 3aKOHOM MOpsAKe M 06najarolllas CBOE BOMeR, MWHTEPecoM, LEeNbl ”
rpaXK4aHCKoW npaBoCy6bEKTHOCTbIO. KOpuanveckne nuua - 3TO 3aperMcTpupoBaHHble B yCTa-
HOB/IEHHOM 3aKOHOM MOpsiKe opraHusauuu, crnocobHble npuobpeTaTb U OCYLLECTBAATb Tpax-
JaHCKue npaBa, UCNOMHATL FpaXaaHCcKne 0643aHHOCTM OT CBOEro MMeHMW, UMeTb 060C06/1eHHOE
NUMYLLLECTBO, OTBeYaTb NO CBOUM 0b6s3aTeNbCTBaM, ObiThb UCTLUOM M oTBeTYMKOM (cT. 51, 48 K
P®).

OTaenbHble yYeHble-COOTEeYECTBEHHUKN npuumncnatoT npod. E.A. CyxaHoBa K rpynne
CTOPOHHMKOB TeOpuu LeN1IeBOro nmyuectsa. Mo MoOeMy MHEHUIO, BbIBOAbI EBreHns Anekceesu-
4ya He CBUAETENbCTBYIOT O €ro NPSAIMON MPUBEPXKEHHOCTU K Ha3BAHHOMY Yy4eHUt0. B CBOMX Hayu-
HbIX paboTax M3BECTHbIA YYeHbI/ NNLWb HANOMWHAET O BaXXHOCTW KOMIEKTUBHOIO 06beANHEH NS
o6nagaTh MMYLLECTBOM Ha MpaBe COGCTBEHHOCTU: TONbKO COOGCTBEHHMK CMOCOGEH BbICTYMaTh B
MMYLLECTBEHHOM 060p0OTe B KayeCcTBe CaMOCTOATE/IbHOIO /INLa, HECTU UMYLLECTBEHHYIO OTBET-
CTBEHHOCTb MO CBOMM foNram nepes TPeTbUMW NULAMKU, CHUXATb TEM CaMbiM PUCK MUMYLle-
CTBEHHbIX NOTepb CBOMX y4acTHUKOB. E.A. CyxaHOB MoABepr KpUTUKe TEOPUtO Lie/IeBOr0 UMY-
L ecTBa HemMeLKOro opucta A. BpuHLa, BbICTYNaBLUEro 3a CyllecTBOBaHNe 6eCCyObeKTHbIX npa-
BOOTHOLUEHWUI, OTpULaBLLIEro Haauyue y KONNeKTUBHOIro cyb6bekta COOCTBEHHOW BOMU U UHTe-
pecoB [5; c. 178, 218].

MHOrue nosioXeHus, chOPMyIMPOBaHHbIE COBPEMEHHBIM WUCCNeA0BaTe/IEM-LUBUINCTOM
W.M. F'pelHnKoBbIM B ero 406pOTHON Hay4YHOIN paboTe, COOTBETCTBYHOT OTEYECTBEHHOMY 3aK0-
HOLATeNbCTBY U POCCUINCKONM rpaXkAaHCKO-MpaBoBON AOKTpuHe [6; c. 113 - 182]. OgHaKo Heko-
TOpble BbIBOAbI YYEHOr0 3ac/y)XXUBakOT, Ha MOW B3rnsg, AOMNOMHUTENIbHOTO 06CyXaeHus. Mona-
ral, 4To COOTBETCTBYIOLLME NpaBa U LOpULMYECKME 0043aHHOCTY Y KOPUAMNYECKOrO NinLa BO3HU-
KalT He [0, a Wb Moc/e rocyaapCTBEHHOW perncrpaymy opraHusaunmn B Ka4ecTse opugmnye-
CKOro nuua. MpaBoBble NOHATUA, KaTeropumn (Cy6bekTbl, 00bEKTbI, MPaBOOTHOLLEHNS, NpaBa U
topuanyeckne 0683aHHOCTU, HOPULMYECKUE NNLA) peanbHbl, Kak peanbHbl yupeautenn (ydact-
HWKKW), UMYLLECTBO, 006543aTeNbCTBa BO3HUKLUETO HOPUANYECKOTO Nuua, (hakTUYecKue LeicTBUA
CyObeKTOB NpaBa, pe3ynbTaTbl 3TUX [LeWACTBUR. KOpuaundeckne nuua ABNAKTCA WUAaeanbHbIMU
NpaBOBbIMU KaTeropmammu (KOHCTPYKUMAMM), HO BKKOYAKOT B ceb6s MaTepuasbHOe U LyXOBHOE,
obLieyvenoBeyYeckoe U MHAMBUAYaNbHOE, 0OBEKTUBHOE N CYyObEKTUBHOE, COCTOAT U3 MOAUTUYe-
CKMX, COLMANbHbIX, IKOHOMUYECKUNX, AYXOBHbIX, PEIUTUO3HbIX, KY/bTYPHbIX, 3TUYECKUX, HpaB-
CTBEHHbIX W MHbIX KayecTB (LEHHOCTEN), HaX0AALWMXCA B MOCTOAHHOM Pa3BUTUN U B3aUMOLENA-
CTBUU, MO3BONAKOLWMX YAOBETBOPUTH MHOMOYUC/IEHHbIE NOTPEBHOCTM MHAMBMAOB (y4upeguTe-
nei, y4aCTHUKOB).

Kateropun umctoro npaea (MAeanbHbli 06pa3) NpuobpeTaloT >XWM3HEHHOE 3HAayeHue,
NPeTBOPSAKTCA B XXUBYH MaTeputo npaea, B COJep>KaHWe AeCTBYIOLLEN NpaBOBOM CUCTEMBI, W,
cneaoBaTefibHO, CTAHOBATCA COLMANbHOW peanbHOCTbIO. VCXOAHbLIA CNOl nNpaBoOBO MaTepum,
[0rMa npasa ecTb He YTO MHOE, KaK 06beKTUBUPOBaHHbIE, BbIPaXXeHHbIe B JIOFTMYECKN CTPOMHbIX
cucTemax, KOHCTPYKUUSAX, UHbIX 3N1eMeHTaxX NpaBOBOM MaTepumn pe3ynbTaTtbl LeATeNlbHOCTU pa-
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3yMa, ero BHelWHel 06bekTuBM3aunn. Mo cBOMM KOPeHHbIM OCOOEHHOCTAM NpaBO BbICTYNAaeT B
KayecTBe MPOAYKTa pasyma, ero 06beKTUBMPOBAHHOIO ObITUS, BbICOKMX AYXOBHbIX, XPUCTUAH-
CKMX LEHHOCTen. B uncToM npaBe peann3yetcs, HaXO4UT 00bEKTUBMPOBAHHYH XU3Hb YUCTbIN
pasym, ero cuna, Mouib 1 6oratcTso [7; c. 575].

Bonpekn BbiBogam Mrops MNMetpoBuya, rpaxkgaHCcKo-npaBoBble OTHOLWEHWA BO3HUKAKOT U
[eCTBYIOT HE Ha OCHOBE UCKOYUTENIbHO MPUHLUMNOB YacTHO-NPaBOBOM OTpac/uv, a B CUY U3-
BECTHbIX HOPM MpaBa, HOPUANYECKUX (PAKTOB, HafeNeHWs CyObLeKTOB npasBa OMpefeneHHbIMU
CYyObEKTUBHbIMW MpaBamMn, BO3/0XEHWUA COOTBETCTBYIOLLMX HOPUANYECKUX 065i3aHHOCTEN, Gna-
rogaps Mepam rpakjaHcKo-npasoBOro PeryiMpoBaHus, 3aluTbl U OTBETCTBEHHOCTM. He no-
CNefHIOK pPoJfib B 3TOM MNPOLECCE UrpawT HPaBCTBEHHO-LYXOBHbIE, XPUCTUAHCKME LEHHOCTM
(ngeanbl) y4aCTHUKOB U PYKOBOAUTENEN HOPUANYECKOTO LA, UX HPaBCTBEHHO-AYXOBHbIN Ypo-
BEHb, HPABCTBEHHO-MPABOBbIE OrpaHNYeHNs.

MpeacTaBnseTcs, 4TO HayudHbI MOAXO0A4 APYroro CoBpeMeHHOro uccnegosatens C.A.
ApXxunoBa TakXKe UMEeeT MHOTUE MONOXKUTENbHbIE KayecTBa, HO, K COXaneHuto, TpebyeT fonon-
HUTENbHOr0 aHann3a. Tak, BbIABMHYB Te3nc 06 MCNOb30BaHUN UHTErpaTuBHOrO MeTojda nccne-
[0BaHMA, MHOACMNEKTHOM NOHUMaHMK CyObeKTa npaBa 1 KPULNYECKOTO MLa, KPUTUKYS YUeHne
0 (PMKTMBHOCTM HOPUAMYECKOTO /NMua W paccmatpuBasi CyObeKT npasa, Kak coumasbHo-
NpaBOBYIO peasibHOCTb, OT/IMYHYIO OT (PM3MYECKONM peasbHOCTW, TaNaHTNMBbIA KOPUCT HE B NON-
HOM Mepe pacKpbii 3T acnekTbl, A4ONYCTU/ HeOBOCHOBaHHOE CMeLLUeHUe YesloBeKa 1 topugnye-
CKOro Nnunua, XapakTepusyeT HOpManMyeckoe MU0 Kak Npon3BO4HOe OT YesloBeKa fBfieHue. ABns-
eTCs COMHUTENbHLIM foBog Cepres BaHOBMYA O TOM, YTO MaTepuasibHOCTb NpasBa NPOM3BOAHA
OT 4YefioBeka Kak CybbekTa npaBa M CYyLLeCTBYeT MOCTONbKY, MOCKO/NbKY MOAAEPXMBAETCA €ro
BOJNIEl, 3TO peanibHOCTb, HE CNOCOOHas cyllecTBOBaTh 6e3 Cy6bekTa npaBa. [10 MHEHUKO YUYeHO-
ro, NpaBo - 3TO TBOPeHMe Ccyb6bekTa, NPaBOBON NMYHOCTMW, 3TO CO3[aHHbINA €ro yCUAMAMMN U BO-
neli co6CTBEHHbIN MUp. MaTepuanbHOCTb MpaBa - 3TO NPOM3BOAHAsA AyXa U NPaBOBON BOAM Ye-
NoBeKa, ero npasoco3HaHusa. MNpegctaBnseTcd ownboyHbIM npeanoxeHve Cepresd MBaHoBUYa
NCKNOUYNTb OPraHbl U3 NPaBOBOM CTPYKTYPbI KOpUANYECKOro nuua [8; c. 296].

Mo moemy y6ex[eHuto, lopuanyeckoe JNMLO - 3TO YHUKaNbHOE coYyeTaHWe MpPaBOBOWA
(hopMbl 1 peanbHOro COAepXXaHus, NpPaBoBOE CPeACTBO 06beAMHEHUS UMYLLECTBa, KONNEKTUB-
HbIX YCUINIA B LeNsX AOCTUXEHMA NO3UTUBHbLIX pe3y/bTaToB B cpepe NpOM3BOACTBA, ynpasie-
HUSA, KYNbTypbl, HAYKW, COLMANbHOIO 06eCneYeHns N UHbIX HanpasfeHNIn KONEKTUBHOW Yesno-
BEYECKOI [AeATeNlbHOCTW, He NpoTUBOpeYalleid 3akoHy. [1peTBOPeHHOe B peasibHYK LeNcTBU-
TENbHOCTb U NOMyYMBLUEE MaTepuanbHOEe COAepXXaHue C NMOMOLLbI0 KOMEKTUBHOIO CyObekTa
npasa, tpUANYeckKoe nuuo npuobpeTaeT CBOE CaMOCTOSATENbHOE COAEpXXaHWe U BHYTPEHHIO
(hopMy, CTaHOBMTCA peasibHbIM SIBNEHWEM couumanbHoro (06WecTBeHHOro) 6biTuA. PeasibHble
fencTena, (hakTU4eckoe NoBefeHMe KONNEKTUBHOIO cybbekTa rpaxaHckoro npasa (topuguye-
CKO NNYHOCTW) MNpeBpalLaldT MaeanbHYH KOHCTPYKUMIO ((hopmy) HOPUANYECKOro nnua B pe-
afbHOe 06pas3oBaHue, MMeloLlee aBTOHOMHYK BOJ/IO, COOGCTBEHHblE MHTepecbl, 060C06/eHHOe
MMYLLECTBO W COBepLUAlOLLee CamMOCTOATeNbHble (haKTUYecKne W HOpUANYeCcKne AencTBUS OT
COOCTBEHHOIO MMeHKU. KOpuanyeckoe NULO ABNSETCA YHUKANbHbIM HOCUTE/IEM KOJINEKTUBHOIO
NHTepeca, OTpaxalLWwero NHTePeCbl CBOMX yYaCTHUKOB (yupeauTeneii), a B HEKOTOPOM CTENEHU
- WHTepecbl rocyAapcTsBa W rpaxjaHckoro obuwectea. KOpuanyeckoe nuuo obnagaet cBoei BO-
neit, chopMUPOBAHHOI Ha OCHOBE BOMW CBOWUX yupeanTenei (yupeauTens) 1 MMeeT He NPOTMBO-
peyallleil 3aKOHY LeNb CBOEN X03MCTBEHHOW MU UHON 06LLECTBEHHO-MOME3HOW AeATENIbHOCTH.
Byayun naeanbHOW npaBoBOit (POPMON, HOpUANYECKOE NNLLO0 NPMOGpeTaeT KOHKPETHOE MaTepu-
afbHOe cofep>kaHue ¢ NOMOLLbIO TOW UM UHOW KONNEKTUBHOW FOPUANYECKOW IMYHOCTH.

MpaBoBble CPeAcTBa - 3TO KOMMJEKC MaTepuasbHbIX M MpoLueccyanbHbIX cnoco6oB (MH-
CTPYMEHTOB, NpMemMoB, Mep, (hOpM, MexaHW3MOB, NpoLesyp, rapaHTuin), o6ecneynBaroLLMx Hop-
Ma/ibHOe OCYLLEeCTB/IEHME W 3aLLMTY CYObEKTUBHbLIX NpaB M 3aKOHHbIX UHTEPECOB, HajeneHue u
NCMNOJSIHEHME OpUANYECKMX 0653aHHOCTeRn [9; c. 349, 722]. MpaxAaHCKO-MNpaBOBble CPefcTBa -
3TO OpUANYECKME U (haKTUUecKune JencTBUA, NPeayCMOTPEHHbIE 3aKOHOM U MHBIMU UCTOYHMKA-
MU FpaXX[AaHCKOro npaea, Hanpas/ieHHble HA HOPMa/libHOe OCYLLECTBNEHME U 3aluTy npas U 3a-
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KOHHbIX WMHTEPECOB YYaCTHWKOB TpaXAaHCKMX MNPaBOOTHOLWEHWIA. B cucTtemy Takux cpeacTs
MOXHO BK/IHOUYUTb MPaBOCO3HaHWe, NpaBOMOHUMaHWe, NPaBOBYH Ky/bTypy, NPaBOTBOPYECTBO,
NpaBOTO/IKOBaHWe, MpaBoONpUMEHeHNe, HOPMbl 06BbEKTUBHOIO M Cy6bLEKTUMBHOIO Mpasa, npaso-
OTHOLUEHMNS, HOPUANYECKME aKTbl, MeXaHW3Mbl MPaBOBOr0 pPeryampoBaHus, 3aliUTbl U OTBET-
CTBEHHOCTM, CpeAcTBa HOPUANYECKOA TEXHUKU, NMPaBOBble KOHCTPYKLMW W MOHATUA, B YaCTHO-
CTW, TMOHATUA «OPUANYECKUE NMLa», «0653aTenbCcTBa», «A40roBOPbI», «OTBETCTBEHHOCTb»,
«CNnoco6bl 06ecrnevyeHns UCMOMHEHUS 0653aTENLCTBY, «MPE3YMNUNNA», «DUKUNA», «BUHA» W T.A.
Bonbwoin Bknag B pasBuTUe TEOPUU FPaXKaHCKO-NpPaBOBbIX CPeAcTB BHec npod. b.U. Myrux-
CKuin. Mo cywecTBy, TaNaHTNMBbIA YYeHbI cO03f4an CcamoCTOoATe/NlbHOe [LOOPOTHOE yyeHue O
IOPUANYECKOM NMLLe Kak NpaBoBOM cpegctse [10; 522 c.].

MHorve unocobl-MaTepnanncTbl BOCIPUHUMAIOT KAaTEFOPUID «UHTEPEeC» KaK ABUXKY-
ytocs cuny o6LecTBEHHOro pasBUTUA, OMNpeaenseMyto MpPou3BOACTBEHHbIMU OTHOLUEHUAMU
KOHKPETHOW UCTOPUYECKON (hopmauun. IKOHOMUCTbI pacCMaTpuBalOT MHTEpec Kak CTUMYN U
MOTMBALMIO XO3AWCTBEHHOWN AeATENbHOCTU CyObeKTa 3KOHOMUYECKNX OTHOLUEHWN, nccnegosa-
TENN-NCUXONOTM NMOHUMAKT UHTEpec Kak onpefesieHHOe MNCUXMYECKOe COCTOSHWE 4YeNloBeKa,
HanpaB/IEeHHOCTb €ro BHMMaHUA Ha Kakoi-nm6o npegmet. OTAeNbHbIE YYEHble-COLMOI0rn nona-
ralT, YTO MHTEpPeC - 3TO 06BEKTUBHOE OTHOLUEHWE OTAe/IbHOro UHAMBUAYYMA K YCNI0BUAM CO6-
CTBEHHOW >XWU3HW N HaIMYHbIM MOTPe6HOCTAM. YacTb HOPUCTOB NOHUMAET MHTEpPEeC Kak 0CO3Ha-
Hue CyObeKTOM CBOMX 06BLEKTMBHbIX MOTpPe6HOCTEN. [Apyrne HOpPMUCTbl paccMaTpuBardT UHTEPEC
KaK CUHOHWM MOTPe6HOCTU, TPeTbU BOCMPUHMMAKOT UHTEPEC KaK HeKyt0 0OBLEKTUBHYHO Hanpas-
NEHHOCTb, CTpeMneHne cybbekTa, uenb. MOHUMAaeTCa MHTepeC M Kak HeO6XO4MMOCTb Hanmuus
onpegeneHHbIX 6nar Ans yAO0BNETBOPEHUA TEX UM UHbIX NOTPE6HOCTEN. I3BeCTHbIE TEOPeTUKN
npasa A.B. Manbko n B.B. Cy604eB BrnosiHe 060CHOBAHHO YTBEPXAAKOT, YTO 3aKOHHbIA UHTe-
pec - 37O OTpaXeHHas B 00bEKTWBHOM npase NM60 BbiTeKaroliad M3 ero obLWero cmbicna u B
OnpefeneHHOl CTeNeHW rapaHTUpOBaHHasA rocyapcTBOM opuanyeckas [L03BOSIEHHOCTb, Bbipa-
Xarowasacs B CTpeMaeHMaxX cyb6bekTa Monb30BaTbCA OMpeaeneHHbIM counanbHbiM 6n1arom, 06-
paLlaTbCa B HEOOXOANMBIX CMyyasix 3a 3alliMTOM CBOMX 3aKOHHbIX MHTepecoB [11; c. 73].

MpeacTaBnseTca, 4TO 3aKOHHble MHTEPEChbl - 3TO He NPOTMBOpeYalime NnpaBoBbIM HOP-
MaM, NpuHUMnam npaesa M HopmMam Mopann (HPaBCTBEHHOCTM) CTPEMJIEHUA CYObeKTOB Mnpasa K
OOCTUXEHMIO (BbIMOTHEHMIO) MOCTAaBNEHHbIX MO3UTUBHBIX Lenel (3agay), YLOBNETBOPEHUIO UX
NMYLLECTBEHHbIX N HEMMYLLECTBEHHbIX NOTPEOHOCTEN, HaMPaBNEHHOCTb AEWCTBUA (HN3NUECKUX
M HOPUANYECKUX NnL, Ny6NMYHO-NPaBOBbIX 06pa3oBaHUn (BKNOYAA MeEXAYHapOoLHO-NpPaBOBble
06pa3oBaHuMA) Ha AOCTUXKEHME MONOXKUTENIbHBIX Pe3ynbTaTOB YaCTHOro M Ny6/MYHOIO XapakTe-
pa. IHTepecbl HOPUANYECKON NMNYHOCTU 06YCNOBAEHbI MaTepuanbHbIMKU, LYXOBHbIMU, KYNbTyp-
HbIMMW, COLMANbHO-NCUXOIOTMYECKUMMN U UHBIMU YCIOBUSIMU XXU3HWU YenloBevecKoro obLLecTsa,
0CO3HaKTCA 60MbLNHCTBOM (PU3NYECKMX NN, NPU3BaHbl CNOCO6GCTBOBAaTL AMHaAMWUKE coumalb-
HbIX CBSi3el, MHULMATNBE YYACTHUKOB NPaBOOTHOLUEHWIA, NPOrpeccy YenoBeyecTBa, OCYLLECTB-
NEHWIO PerynaTMBHON N OXPaHUTENbHON (PYHKLMIA NpaBa, SABAAKOTCSA CaMOCTOATENIbHbIMU Cpef-
cTBaMu perynmpoBaHns 06L,eCTBEHHbIX OTHOLUIEHWIA, 3N1EMEHTOM MPaBOBOr0 cTaTyca Cy6beKToB
npasa. KopnopatvBHble UHTEPECHI IOPUANYECKOTO NiMLa AOMKHbI ObITb HANPaB/EHbl Ha ClyXe-
HWe 3aKOHHbIM MHTepecam ero yuypeauteneli (y4aCTHUKOB) ¢ COBGMOAEHMEM HOPM NpPaBOBON U
XPUCTNAHCKOMN YXU3HMW.

Takum o6pa3om, puanMyeckoe NnLO (OpMANYecKas TMYHOCTL) - 3TO NPaBOBOe NOHATHE,
npasoBas ()opmMa M NpaBOBOe CPeACTBO HafefleHUs KONNEKTUBHOro (COK3HOro) obpasoBaHus
CYOBEKTUBHbLIMU TPAXAAHCKMUMU MpaBamn W HOPUANYECKUMN 005S3aHHOCTAMU, 000COBIEHHbIM
NMYLLLECTBOM, CMOCOOHOCTbID Y4acTBOBATb B MMYLLECTBEHHOM 060p0OTe OT COGBCTBEHHOIO UMe-
HW, OTBeYaTb nepes yuypeauTtensiMu (y4acTHMKaAMM) U TpeTbMMWU ULLaMM CBOUM UMYLLECTBOM B
COOTBETCTBUMW CO CBOEN L,eNeBONM rpaXKjaHCKo NpaBoCyObeKTHOCTLIO.
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