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MN3BUHEHUSA, IIPUHOCUMBIE HE3AKOHHO OCYXXIEHHOMY
HAYAJIBHUKOM YYPEXJIEHHUA NJIN OPT'TAHA, UCITOJIHAIOIIET O
HAKA3AHMUMA, ITPU EI'O OCBOBOXIAEHUUA

B cootBerctBuM ¢ 4.7 c¢1.173 "Ilpekparenne oTObIBaHUS HaKa3aHUS U T10-
psimok ocBoboxneHmst” YUK PO ocyxIeHHOMY, 0CBOGOKICHHOMY OT OTOBIBAHHSI
HaKa3aHWsl BCIAEJACTBUE OTMEHBI MPUTOBOPA B CBSA3U C MPEKPAIICHUEM YTOJIOBHOIO
Jena, HAYaIbHUKOM YYPEXKJIEHUsl WIM OpraHa, MCIOJIHSIONIEr0 HAaKa3aHUE, pa3b-
ACHSIIOTCSL €r0 MpaBa HAa BOCCTAHOBJICHHUE MMYIIECTBEHHbBIX, TPYIOBbBIX, KUJIMIII-
HBIX M UHBIX YTPAYEHHbIX HA BpeMs OTObIBaHUs Haka3aHud npas. B nokymeHnre 00
O0CBOOOXKIEHUHN YKA3AHHOMY OCYKJI€EHHOMY NPUHOCATCS 0puuMaibHble U3BU-
HEeHHs 0T MMeHH rocyaapcera. Kak nomguepkuBaer O.B. ®uinMoHOB, B JaHHOM
ClIyyae MUCbMEHHO YKa3bIBaeTCs 'BHHA rOCY/IapCTBa MO OTHOIICHUU K TaHHOMY
Fpa>KIIaHI/IHy"2.

PaccmarpuBas 4.7 c1.173 YUK PO, A.W. 3yOkoB oTMedaeT, 4yTo "BlepBhIE B
YTOJIOBHO-HCIIOTHUTEIbHOM 3aKOHOIATEIHCTBE MPOIUCAH MOPSIIOK OCBOOOKICHUS
JIAI] TI0 PeabHMINTHPYIOMIMM OCHOBaHMSM ", V3yueHie JaHHOM MO3HIHH [OKa3bl-
BAaeT, UTO, [0 MHEHHIO aBTOPA, B JAHHOM CIIy4ae peub WJAET JHIIb 00 0CBOOOXK1a-
€MBbIX OT HaKa3aHUsl OCYKJICHHBIX, UMEIOLIUX MIPaBO Ha PeadMIUTAIIUIO.

Opnako, mo mHeHuto A.C. MuxiuHa, ONpu JITOCPOYHOM OCBOOOKICHHUH
rpakJIaHMHA OT HAKa3aHUs B CBA3U C OTMEHON MPUTOBOpPA M MPEKpaIIEHUEM yro-
JIOBHOTO Jiesia "peub UJET O peadmnTauu ocymz[eHHoro"4. Ho ectb u npyras no-
sunms. B gactHoctn, B.JI. IBaHOB mumeT o ToM, 4To "0CBOOOXKICHUE BCIICACTBUE
OTMEHBI MIPUTOBOPA CyJla U MPEKpalleHus Jiejia TPOU3BOJICTBOM MO CYIIECTBY SIB-
JsieTcs peaGHIUTaIiell HEe3aKOHHO OCY/KACHHOrO K YrOJOBHOMY HAKa3aHHIO" .
Kak M0HO BUIETH, B IEPBOM Ciiydae (haKTHUECKH YTBEPKIAETCS, YTO JIUIIO SIBIIS-
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eTCsl peaOMIMTHUPOBAHHBIM, & BO BTOPOM PEaOMIUTUPOBAHHBIM SIBIIICTCS TOJIBKO
"Mmo cymiecTBy".

[lo HamieMy MHEHUWIO, C BBICKAQ3aHHBIMHU NMO3ULIMSAMU HEJIb3s COTJIACUTHCS,
MOCKOJIbKY JIMII0, KoTopoe B cuiy 4.7 ¢T.173 YUK P® ocBoboxgaercss oT OTObI-
BaHUsI HAaKa3aHUs €IIe HeIb3s Ha3BaTh PEaOMIUTUPOBAHHBIM, a TOJIBKO UMEIOIIUM
paBo Ha peadmwiIMTanuio, uyto cienyer u3 cmbiciaa ['nmassl 18 YIIK PO. Kpome
ATOT0, HEM30€KHO BO3HUKAET BOMPOC — KaK COOTHOCATCS OPUIMATbHbIE U3BUHE-
HUS HaYaJIbHUKA YUYPEKJICHUS, UCIIOJHSIONIETO HaKa3aHus, u npokypopa? Coxpa-
HSET JIU OCBOOOXECHHBIN I'Pa)KJaHWH MPaBO Ha MOJYy4YEHUE U3BUHEHUN OT MPOKY-
popa?

Taxxe A.C. MuxinH yka3bIBaeT, 4TO "OCBOOOXKIaeMOMY IOJDKHBI OBIThH
pa3bscHensl 11118 YIIK P®, pernamentupyronias peadbuiuranuio, [lonoxenue o
MOPSIAKE BO3MEIICHUS yIliepOa, MPUUMHEHHOTO TPaKIaHUHY HE3aKOHHBIMU Jeil-
CTBUSIMU HE3aKOHHBIMU JICHCTBUSIMA OPTaHOB JI03HAHUSA, IPEIBAPUTENBHOTO CIIE]I-
CTBHUSI, IPOKYpATyphl U CyJAa, YTBEpkAeHHOe Yka3zoMm lIpesmamyma BepxoBHOrO
Cosera CCCP or 18 mas 1981 roma"'. B cBoo ouepenpb, B.J[. IBaHOB oTMeuaer,
YTO HAYAJIbHUK YYPEKICHUS WM OpraHa, UCIIOJHSIONIETO HakKazaHue, o0s3aH
pazbicHUTh UM TpeboBanus cT.1070 'K P® u nHBIX HOpMATUBHBIX NMPABOBHIX AK-
TOB, KOTOPBIE PEMIAMEHTUPYIOT UX MPABO HA BOCCTAHOBJICHUE KUJIUIIHBIX, TPYAO-
BBIX, UMYIIIECTBEHHBIX U JPYTUX YTPAUCHHBIX MpaB 3a BpeMsi OTObIBaHUS HaKa3a-
aust"?. Takum o0pa3oM, y CHEeNHAINCTOB BO3HUKAIOT PAa3HOUYTEHUS B BOIPOCE O
NepeyHe HOPMATHUBHBIX MPABOBBIX AKTOB, KOTOPBIE PETIAMEHTHPYIOT MPaBO Ha
BOCCTAHOBJICHUE JKWJIHIIHBIX, TPYAOBBIX, UMYIIIECTBEHHBIX U JAPYTUX YTpPauCHHBIX
MpaB 3a BpeMsi OTObIBAHUSI HAKa3aHMs, YTO TAKXKE CJIEAyeT MPU3HATh MPOOJIEMHBIM
BOIIPOCOM.

Ha onHO BaxkHOE OOCTOSITENLCTBO, MPUMEHUTEIBLHO K paccMaTpuBacMoOMy
Borpocy, obpamaer BHUMaHue ®.C. bpaxauk: "OcBOOOXIASHHOMY BCJICIACTBUC
OTMEHBI MIPUTOBOPA B CBSI3U C MPEKPAIEHUEM YTOJIOBHOTO Jiejia B JIOKYMEHTE 00
OCBOOOXKJICHUH HAYaJIbHUK HUCIIPABUTEIHLHOTO YUPEKACHUS IPUHOCUT — OT UMEHU
rocynapctBa — odunnanbapie n3BuHeHUA. Ctathbs 173 YUK P® nHe ompenenser
dbopmy odunmansHoro usBMHeHus. [IpencraBisieTcs, YTO B €ro TEKCTE CIEIyeT
yKa3bIBaTh MPUYUHBI, 10 KOTOPHIM ObLIa JOMyIeHa CyaeOHas OmuOKa, Mephl,
MPUHATHIE K BUHOBHBIM. Heo0X0MMo Takke MpeayCMOTPETh B U3BUHEHUU TOTOB-
HOCTb TOCYJIapCTBa BOCCTAHOBUTHh UMYIIICCTBEHHbIC, KUIUIIHBIC U UHBIC MOMPaH-

HbIC WK yTPAuCHHBIC B CBSI3H C HE3AaKOHHBIM OCY/KICHHEM mpaBa'”,
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Bo3HHMKaeT 3aKOHOMEpHBIM BONPOC O COJEPKAHWUU MPUHOCUMBIX H3BUHE-
Hui. UTO O3HavaeT B JAHHOM ciy4yae "MpPUHECTH O(UIMANIbHbIE U3BUHEHUS OT
MMeHH rocygapcTtBa’? Eciiu IpUMEHUTENBHO K U3BUHEHUSIM MPOKYpOpa ACUCTBYET
Yxkazanue ['ennpokypatypsl Poccun. To, B OTHOIIEHUY W3BUHEHUN, IIPUHOCUMBIX
HAa4YaJbHUKOM YUYPEKJICHHS, UCIOJHSIOMIETO HAKa3aHUs, HUKAKUX Pa3bSICHEHUU
MununcrepcTBa octuuun P® no Bompocy peanuzamuu 4.7 cr.173 YUK P® no
HACTOSILETO BPEMEHU HE U3JAHO.

Y4auThIBas U3JI0KEHHOE, HEOOXOAUMO CAETATh CIACAYIOUINE BHIBOIBI.

Bo-niepBeiX, mpu 0CBOOOKICHUH W3 YUPEIKICHUS, MCTIOTHSIOMIETO HaKa3a-
HUE, JINIA, B OTHOIIEHUU KOTOPOTO OTMEHEH MPUTOBOP B CBSI3U C MPEKPALICHUEM
YTOJIOBHOTO JIeJIa, 10 MPOKypopa opuUIIMaIbHbIC U3BUHEHUS! IPUHOCUT HAYAIbHUK
COOTBETCTBYIOIIETO YUPEKICHHUS.

Bo-BTOpBIX, 0CBOOOKIAEMOE JIULIO, 0 HALIEMY MHEHUIO, HENb35 110 CMBICITY
riaBbl 18 YIIK PO Henb3st paccmaTpuBaTh Kak peabMIMTHPOBAHHOE, a TOJIBKO KaK
MMEIOIIee MPaBO Ha peabunuTanuio. ['paknaHuH, HE3aKOHHO OCYXKJICHHBIN K JIH-
HIEHUIO0 CBOOO/IbI, MO KAKUM-JIMOO MPUYMHAM MOXKET HE pealn30BbIBAaTh CBOE Mpa-
BO Ha peaduJIUTAIIHIO.

B-TpeTpux, B yroJIOBHO-UCIIOJHUTEIBHOM 3aKOHOJIATEIBCTBE OTCYTCTBYET
JeTaJIbHasA perjaMeHTalus [IPOLEIyPhbl IPUHECEHUS U3BUHECHU .



